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THE TREATY BACKGROUND OF THE ITALO-ETHIOPIAN DISPUTE 
By W. B. 
Johns Hopkins University 


THE ESTABLISHMENT OF INTERNATIONAL RELATIONS BETWEEN THE 
EUROPEAN GOVERNMENTS AND ETHIOPIA 


The nineteenth century was for Ethiopia a century of inner consolidation. 
During that time the Ethiopian rulers step by step restored the power ac- 
credited to their dynasty which they had lost in endless feuds during the 
eighteenth century. On the coast? the Porte claimed suzerainty over the 
strip down to the Strait of Bab el Mandeb and even Zeila. Turkish occupa- 
tion was actual only at Massawa; from there Turkey controlled the com- 
merce with north Ethiopia; in most other places Turkish control was nominal. 
The chiefs of the Danakil coastal tribes were practically independent. When, 
however, about the year 1839, the French Compagnie Nanto-Bordelaise 
bought from the local Danakil chiefs the village of Edd, which today belongs 
to Italian Eritrea, with a district extending three leagues inland, the Porte 
protested, and the French Government repudiated the purchase. But the 
rights of the purchasers to the soil were not questioned, and a French company 
still claimed them in 1862. 

A more southern part of the littoral belonged to the Sultan of Zanzibar; 


from him the Italian Rubattino Steamship Company leased and purchased 
between 1869 and 1880 the territories which since 1882 have formed the 
nucleus of the Italian Somaliland colony.’ Italy also purchased territories 
from local chiefs.* 


1 For the general history of Ethiopia see, e.g., E. A. T. W. Budge, A History of Ethiopia, 
London, 1928; A. H. M. Jones and Elizabeth Monroe, A History of Abyssinia, Oxford, 1935. 
During the recent discussion of the Italo-Ethiopian dispute before the League of Nations, 
the Italians laid much stress upon their argument that the modern Ethiopian frontiers com- 
prise Ethiopia proper (i.e., Tigré, Amhara, Gojam and a part of Shoa) and “colonies” which 
were subjugated by Ethiopian rulers during the last century. League of Nations Official 
Journal, November, 1935, p. 1393 ff; Document C.340.M.171.1935.VII, p. 40 ff. While 
the Italians failed to consider the extension of Ethiopia in previous centuries and overlooked 
the fact that the Ethiopian conquests of the nineteenth century essentially were restorations 
of former rule, the Ethiopians, in their answer to the Italians, were inclined to disregard the 
disintegration of their country which had destroyed a central régime in the eighteenth cen- 
tury and later had led to repeated struggles among aspirants to the throne. The Ethiopians 
especially took umbrage at the Italian allegation that Shoa was subdued between 1887 and 
1893; they rather asserted the occupation of Shoa about the year of 937. League of Nations 
Official Journal, November, 1935, p. 1588 ff; Document C.357.M.182.1935.VII, comments 
by M. Marcel Griaule. 

*See British Foreign Office Handbooks, No. 129, Abyssinia, 1920, pp. 22, 26. 

* For Italian colonial history, see G. Mondiani, Manuale di Storia e legislazione coloniale del 
regno d’Italia, Rome, 1927; F. Crispi, La Prima Guerra d’ Africa, Milano, 1914. 

‘See E. Hertslet, The Map of Africa by Treaty, London, 1909, Vol. III, p. 1086. 
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Turkish rule in the littoral came to an end when the Egyptians expanded 
under Ismail, after 1863. The Egyptians occupied large territories in north 
and west Ethiopia. In 1875 they took places as far south as Berbera and 
Harrar. After the deposition of Ismail in 1879 and the British occupation of 
Egypt in 1882, the Sudan south of Khartoum fell into the hands of the 
Dervishes (1883), who even captured Kassala in 1885. Their power was 
broken by the joint conquest by Great Britain and Egypt. 

In the treaty of 18845 the British liquidated a part of the Egyptian acqui- 
sitions in Ethiopia. The country of Bogos was restored to Ethiopia. Harrar 
was evacuated by the Khedive; after a short rule by its former Emir, it was 
conquered in 1886 by Menelik II, who then enjoyed Italian support. 

In 1885, during a time when Egyptians, British, and Ethiopians were pre- 
occupied with other affairs, the Italians occupied Massawa and Beilul. 
They soon advanced their posts into the hinterland. In a letter to Queen 
Victoria, Menelik protested against the Italian invasion into territories 
which he considered to be under his sovereignty. English mediation proved 
to be unsuccessful; but relations between Italy and Ethiopia nevertheless 
remained peaceful for the time being. The Italian Count Pietro Antonelli 
concluded a treaty with the Ethiopian Emperor in 1883 for the opening of 
a trade route between Assab Bay and Shoa,® and Italy continuously furnished 
the Ethiopians with arms. 

On October 20, 1887, Italy and Ethiopia concluded a treaty of friendship 
and alliance.?. In Article 1 of this treaty both nations declared themselves 
“amici ed alleatc” with the understanding that they “as much as possible” 
should enjoy all rights and privileges of two allied civilized nations. In 
Article 2 the contracting parties promised each other “support”; Italy prom- 
ised Menelik arms, which, however, never should be turned against the Ital- 
ians (Article 5). In Article 3 Italy declared formally that she would not 
annex any Ethiopian territory. Count Antonelli’s negotiations were to be 
crowned by the later famous Uccialli Treaty of May 2, 1889, and the addi- 
tional convention of October 1, 1889.® 

The Uccialli Treaty proclaimed perpetual peace and friendship between 
Italy and Ethiopia (Article I); it provided for the exchange of diplomatic 
representatives (Article II), and for a frontier commission (Article III) ; the 
frontier line between Ethiopia and Eritrea was to run south of Arafali, Halai, 
and Asmara. Other stipulations of the treaty dealt with commerce and 
Italian extraterritorial jurisdiction in Ethiopia (Article Vf). In granting 


5 Hertslet, The Map of Africa by Treaty, Vol. II, p. 422. 

Tbid., p. 448. 

7C. Rossetti, Storia Diplomatica dell’ Etiopia, Torino, 1910, p. 23. 

® Camera dei Deputati, No. XV, Documenti Diplomatici, Seduta del 17 dicembre 1889, 
Rome, 1890, p. 434; English translation in British and Foreign State Papers, Vol. LX XXI, 
p. 733. 

* Loc. cit., 6 maggio 1890, p. 19; Br. & For. St. Papers, Vol. LXXXI, p. 736. 
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commercial or industrial privileges to foreigners, Ethiopia was to give prefer- 
ence to Italians (Article XVIII). In the convention the King of Italy 
recognized King Menelik as “Emperor of Ethiopia” (Article I) , while Menelik 
recognized “the sovereignty of the King of Italy” in the Italian East African 
colonies (Article II). The convention also provided for the creation of a 
monetary union between the Italian colonies and Ethiopia (Article IV), and 
for a loan of 4,000,000 lire to Menelik, guaranteed by the receipts of the 
Harrar customs-house (Article V). 

Italian influence in Ethiopia was to be defined in Article XVII of the 
treaty, which in its Italian version—an Italian and an Amharic version were 
to be considered equally authentic (Article XIX)—reads: “Sua Maesta il Re 
dei Re d’Etiopia consente di servirsi del Governo di Sua Maesta il Re d'Italia 
per tutte le trattazioni di affari che avesse con altre Potenze e Governi.” !° 
As, later on, the language of this article was the cause of serious troubles, it 
may be stated here that Count Antonelli wrote in his report to the Italian 
Ministry of Foreign Affairs about the conclusion of the treaty “ that “Questo 
articolo é come nell progetto,” 7. e., that this article is the same as in the 
project which had been handed to Antonelli as a basis for negotiations by his 
superiors. Actually, Article XVI of this project }* resembles Article XVII 
of the treaty in all essential points. 

By telegram of October 11, 1889,!* the Italian Minister for Foreign Affairs 
notified the governments of thirteen leading States of the world of Article 
XVII of the Uccialli Treaty in order to institute a policy which was to treat 
Ethiopia as an Italian protectorate. Soon, however, the Italian Government 
complained of the indifference of Emperor Menelik to Article XVII. In 
December, 1889, Menelik informed the European Powers of his coronation. 
Protests 1* of the Italian Government finally led to a letter of Menelik to the 
King of Italy on September 27, 1890, in which Menelik stated that the con- 
tents of Article XVII of the Uccialli Treaty as written in Amharic did not 
conform with its translation into Italian: “L’article 17 dit que je pense me 
servir de ]’intermédiaire de |’Italie, mais il ne dit pas que je consens & me 
servir de l’Italie pour toutes les affaires que j’aurai traiter avec |’Europe.” 15 

Menelik on the same occasion insisted that during his negotiations with 
Count Antonelli the latter had told him: “Si cela vous convient, vous pouvez 


10 “ His Majesty the King of Kings of Ethiopia consents to make use of the Italian Govern- 
ment for any negotiations which he may enter into with other Powers or Governments.” 

Camera dei Deputati, No. XV, loc. cit., p. 433. 

2 Tbid., p. 439. 3 Thid., p. 457. 

“4 For the following, see Camera dei Deputati, No. XVII, Documenti Diplomatici, Seduta 
del 14 aprile 1891, Rome, 1891. 

4% The Amharic word which Menelik translated with “pense’’ is “icciallaciual’’ ; see Rocco 
de Zerbi, ‘‘J1 trattato di Uccialli,” in Nuova Antologia di scienze, lettere ed arti, Terza Serie, Vol. 
32, 1891, p. 760 ff; Documenti Diplomatici, loc. cit., p. 59; for a reproduction of the Amharic 
original see Ernest Work, Ethiopia, A Pawn in European Diplomacy, New York, 1935, p. 
120. 
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vous servir de notre intermédiaire; si non, vous étes libre de vous en dis- 
penser”; whereupon Menelik answered: “Du moment que c’est & titre 
d’amitié, pourquoi me servirai-je d’autres gens pour mes relations?” By 
this answer, Menelik declared, he never had meant to establish an obligatory 
engagement. 

In 1891 Count Antonelli unsuccessfully tried to eliminate the political 
differences between Italy and Ethiopia by direct negotiations. On April 10, 
1891, Menelik addressed a circular letter to the European Powers which, 
however, never seems to have been transmitted.1® In this letter, Menelik 
explained the boundaries which he claimed for Ethiopia.1*7 They ran from 
south of Arafali on the Red Sea eastward through territory which is today 
Eritrean, and through a large part of the Sudan to Lake Rudolf. In the east 
Menelik claimed the province of Ogaden and parts of what is now French 
Somaliland. These contemplated frontier lines exceeded by far Ethiopia’s 
later boundaries. Still more surprising is the final paragraph of the letter: 
“En indiquant aujourd’hui des limites actuelles de mon empire, je tacherai, 
si Dieu veut bien m’accorder la vie et la force, de rétablir les anciennes fron- 
tiares d’Ethiopie jusqu’&é Khartoum et jusqu’au lac Nyanza avec les pays 
Gallas.” 

Meantime and shortly afterwards, Great Britain and Italy tried to come 
to terms regarding their conflicting interests in Ethiopia. The protocol of 
March 24, 1891,1* defined as the limit of British spheres of influence the River 
Juba, and from there the sixth degree of northern latitude and the 35th degree 
of eastern longitude up to the point where it meets the Blue Nile. According 
to this protocol, considerable parts of modern Ethiopia then were and re- 
mained British spheres of influence; the rest of Ethiopia—the name of which 
is avoided in the protocol—was assigned to Italy as her sphere of influence. 
The protocol was followed by another one of April 15, 1891,?® which, roughly 
speaking, limited the Italian sphere of influence in the north of Ethiopia to 
the modern Egyptian-Sudanese frontier of Eritrea. A further stipulation of 
this second protocol was that Italy, in case of military necessity, could tem- 
porarily occupy Kassala and large districts around it. An additional agree- 
ment of May 5, 1894,?° laid down the boundary between the British and 
Italian spheres on the frontier of modern British Somaliland, and provided 
for equality of treatment for Britons and Italians in the port of Zeila. By 
these arrangements with Great Britain, Italy had secured a free hand in 
Ethiopia. French competition had been checked by an agreement between 
Great Britain and France of February, 1888,?! by which both parties entered 
into an obligation not to occupy Harrar. 

Italy, in following her apparent ultimate objective of subjugating Ethiopia, 


16 British Foreign Service Handbooks, No. 129, Abyssinia, p. 33. 17 Ibid., p. 104. 
18 Hertslet, op. cit., Vol. III, p. 948. 19 Tbid., p. 949. 
29 Tbid., p. 951. 21 Tbid., p. 726. 
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repeatedly offered Menelik assistance, the character of which was feared by 
the Ethiopians. In order to appease Menelik, Italy sent him 2,000,000 
cartridges, which arrived in February, 1893. Shortly afterwards, Menelik 
formally denounced the Treaty of Uccialli in a letter to the Powers. In the 
following years Ethiopian and Italian armies engaged in hostilities. After 
several minor victories, the Italians finally were defeated in the battle of 
Adowa in 1896. On October 26, 1896, a Treaty of Peace was signed at Addis 
Ababa. In this treaty of 1896? the Treaty of Uccialli was formally an- 
nulled (Article II), and Italy recognized “l’indépendance absolue et sans 
réserve de l’Empire Ethiopien comme Etat souverain et indépendant” (Article 
III). The unsettled frontier questions were to be settled by a frontier com- 
mission (Article V), and commercial and industrial relations were to be 
strengthened by a further agreement (Article VI). 

In 1897 Italy and Ethiopia concluded a Treaty of Commerce (June 24, 
1897) ,28 in which collaboration for the development of commerce was prom- 
ised, and free movement and commerce for the nationals of both parties were 
granted mutually. In the same year the two Powers came to an arrangement 
of the frontier questions. The text of this arrangement was never published; 
it is not even known if there exists a written instrument for this arrangement; 
but a bulletin of the Agenzia Stefani of August 9, 1897,?4 reported a proposal of 
Menelik to settle the frontier of Eritrea from Tomat along the Abbara River, 
the Mareb River, south of Gura, Digsa, Halao, and Mahio, and farther on at 
sixty kilometers distance from the Red Sea. On the Indian Ocean a line at 
a distance of 180 miles from the coast was proposed as the frontier between 
Italian Somaliland and Ethiopia; this 180-mile line was to join the Juba 
River north of Badera; but Lugh was to be on Italian territory. On Feb- 
ruary 27, 1899, the Italian Minister for Foreign Affairs declared,?5 upon an 
interpellation in the Chamber of Deputies, that Italy had accepted Menelik’s 
offer, but that she would negotiate for a better frontier line. From an 
Ethiopian Memorandum to the League of Nations of January 15, 1935,?¢ it 
becomes evident that the frontier lines had been worked out in direct conver- 
sations between the Italian Major Nerazzini and Menelik, and that Italy 
had accepted them by telegram of September 3, 1897. 

The Treaty of Addis Ababa of 1896 seemed to free Ethiopia from the 
Italian menace. It was French influence which in the following period was 
predominant at Menelik’s court. Frenchmen instigated Menelik to push on 
to the White Nile. French policy of that time envisaged an African empire 
from the Atlantic Ocean to the Red Sea; 27 also the concession for a railroad 
in Ethiopia granted to Mr. Ilg’s Compagnie impériale des chemins de fer 

* British and Foreign State Papers, Vol. LX XXVIII, p. 481. 
® Ministro degli Affari Esteri, Trattati, Convenzioni, Accordi, Protocolli ed altri documenti 
relativi all’ Africa, Vol. I, Rome, 1906, p. 563. 24C. Rossetti, op. cit., p. 248. 


* Tbid., p. 249. * League of Nations Document C.49.M.22.1935.VII, p. 5. 
*? Norman Dwight Harris, Europe and Africa, Boston, New York, etc., 1927, p. 137. 
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d’Ethiopie had regard to a railway from Jibuti through Harrar, Entotto, and 
Kaffa to the White Nile.28 French influence was, however, in consequence 
of the so-called Fashoda incident,?® checked by a French-British understand- 
ing over their mutual spheres of influence in Africa; these were delimited by 
an exchange of notes in 1898 and a declaration in 1899.%° 

In the following years, the Powers acquiesced in the Ethiopian status quo, 
and concluded treaties of commerce with Ethiopia, exchanged diplomatic 
representatives, and tried to settle the boundary questions which became 
more and more serious because of the continued raids of frontier tribes. 

The Ethiopian-Eritrean frontier was, as shown above, fixed in the negotia- 
tions of 1897. The agreement arrived at in 1897 was revised in Italy’s favor 
by a treaty of July 10, 1900.81. The line Tomat-Todluc-Mareb-Belesa- 
Mune was recognized as the mutual frontier, and, as in former treaties, 
Italy agreed not to cede or sell any frontier territory to a third Power. In 
1902 the line of 1900 was revised, again in Italy’s favor, in a treaty between 
Great Britain, Italy, and Ethiopia (May 15, 1902).8. The end of continued 
negotiations was reached with a convention between Ethiopia and Italy of 
May 16, 1908.53 It was agreed that from the most easterly point of the 
frontier between Eritrea and the Tigré province the boundary was to run in a 
southeasterly direction, parallel to and at a distance of sixty kilometers from 
the coast. This frontier was to be fixed on the spot, and be adapted to the 
nature and variation of the ground. Limitrophe tribes were to be prevented 
from hostile crossings of the frontier. Questions or incidents between or on 
account of limitrophe tribes were to be settled by common accord of the two 
governments. 

The frontier between Ethiopia and Italian Somaliland was, as shown 
above, settled by the Italo-Ethiopian negotiations of 1897. The frontier was 
fixed anew in a convention between Ethiopia and Italy of May 16, 1908.%4 
In the convention Italian Somaliland was called “the Italian possessions of 
Somalia,” and the neighboring parts of Ethiopia “the provinces of the Ethi- 
opian Empire.” The frontier was to run from Dolo to the sources of the 
Maidabu River and to the Webbi Shebbeli River following the territorial 
boundaries between the tribe of Rahanuin, which remained dependent on 
Italy, and all the tribes to the north, which remained dependent on Ethiopia 
(Article I). The frontier on the Webbi Shebbeli “shall be the point where 
the boundary between the territory of the Baddi-Addi tribe, which remains 
dependent on Italy, and the territory of the tribes above the Baddi-Addi, 
which remain dependent on Abyssinia, touches the river” (Article II). From 

** Hertslet, op. cit., p. 461; the concession was modified in the same year in order to make 
possible a railway to Addis Ababa. 

*® Documents Diplomatiques, Affaires du Haut-Nil et du Bahr-el-Ghazal, 1897-1898, Paris, 
1898. 8° Hertslet, op. cit., p. 793 ff. 

[bid., p. 460. Tbid., p. 433. 

* British and Foreign State Papers, Vol. CI, p. 1002. % Tbid., p. 1000. 
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the Webbi Shebbeli the frontier was to proceed “in a northeasterly direction, 
following the line accepted by the Italian Government in 1897; all the terri- 
tory belonging to the tribes towards the coast shall remain dependent on Italy; 
all the territory of Ogaden shall remain dependent on Abyssinia” (Article 
IV). So, the 180-mile line of 1897 was acknowledged; but, all Ogaden was 
to remain Abyssinian, and, for the particular delimitation of the frontier, not 
a geographical, but a demographical line was to be decisive. In the follow- 
ing articles of the convention a delimitation of the frontier lines ‘‘as soon as 
possible” was agreed upon (Article V). Hostile crossings of the frontier by 
tribes were to be prevented; questions or incidents between or on account of 
limitrophe tribes were to be settled by common accord of the two govern- 
ments (Article VI). Any action of the two governments and their depend- 
ents ‘which may give rise to questions or incidents or disturb the tranquillity 
of the frontier tribes” was to be prevented (Article VII). In an Additional 
Act of the same date,®** Italy agreed to pay the sum of 3,000,000 lire to Menelik 
for the cession of Lugh to Italy. 

In 1911, following the engagements in Article V of the convention of May 
16, 1908, a mixed frontier commission tried to delimit the Italian Somali 
frontier. This commission became known under the name of the head of the 
Italian mission, Citerni. As becomes evident from a book of Citerni,®® his 
mission spent much time in mapping the way through Ethiopia to the fron- 
tier. On the frontier only a small part, from Dolo to Ato, could be delimited; 
tension between the Ethiopian and the Italian missions became high. Ac- 
cording to Citerni’s official report, his patient attempts for progress of the 
work were met by willful obstruction on the Ethiopian side.*”_ Finally, Italy 
recalled her mission.®® 

The frontier between Ethiopia and French Somaliland was settled by the 
treaty of March 20, 1897, between Ethiopia and France.*® 

The frontier between Ethiopia and British Somaliland was defined in the 
treaty of May 14, 1897,*° and an exchange of notes of June 4, 1897.*! 

The Ethiopian-Sudanese border questions were the object of the treaty 
between Great Britain and Ethiopia of May 15, 1902; ** the borderline was 
described in the agreement of June 27, 1903.4 In Article III of the treaty of 
1902, Menelik engaged himself “not to construct, or allow to be constructed, 
any work across the Blue Nile, Lake Tsana, or the Sobat which would arrest 


* British and Foreign State Papers, Vol. CI, p. 1001. 

* Carlo Citerni, Ai confini meridionali dell’ Etiopia, Milano, 1913. 

*” League of Nations, Memorandum by the Italian Government, Document C.340(a).M. 
171(a).1935.VII, p. 5. 

** Citerni, op. cit., p. 160. This fact does not appear in the documents submitted to the 
League by Italy (see footnote 37). 

* Hertslet, op. cit., p. 421. 

Tbid., p. 423. Thid., p. 438. 

Ibid., p. 431. Thid., p. 434. 
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the flow of their waters into the Nile,” except in agreement with the British 
and the Sudanese Governments. Article IV provided for a British-Sudanese 
commercial station in the west of Ethiopia on the Baro River, in the form of 
a lease. Instead of Itang, which was originally chosen, Gambela became a 
British trading post. It was especially agreed that this trading post should 
not be used “for any political or military purpose.” Recently it has been 
charged by Italy that the development of recreation and football fields in 
Gambela for the British residents was a violation of that stipulation. Great 
Britain refuted the charge. In Article V of the treaty of 1902 Great Britain 
and the Sudan acquired a concession for a railroad between the Sudan and 
Uganda. In 1904 Great Britain was granted a concession for a railroad 
from British Somaliland to the Sudan. 

The Ethiopian frontier towards British East Africa and Uganda was fixed 
in the treaty of December 6, 1907.** 


TREATIES CONCERNING EUROPEAN INTERESTS IN ETHIOPIA CONCLUDED 


IN THE FIRST DECADE OF THE TWENTIETH CENTURY 


Ethiopian efforts to counteract foreign menaces to her sovereignty by 
establishing frontier treaties were accompanied by the policy of restricting 
foreign influence in her country. But, since the French succeeded in securing 
mixed and consular jurisdiction by the treaty of January 10, 1908,*° these 
rights were also claimed by the other Powers. In 1903, also, the United 


States of America signed a Commercial Treaty with Ethiopia.*® A number 
of concessions were granted to foreigners; so, in 1903 the Sindicato Italiano 
d’oltre Mareb acquired an extended concession for the search of minerals in 
the whole of Tigré and the greater part of Amhara.** The difficulties of ex- 
ploiting concessions in Ethiopia have been described repeatedly.*® 
Ethiopian resistance to the European desire for exploiting Ethiopia led to 
combined efforts of the Powers. In 1903, by an exchange of notes, Great Brit- 
ain and Italy promised each other diplomatic assistance in negotiations with 
Ethiopia.*® On December 13, 1906, Great Britain, France, and Italy signed 
an agreement respecting their interests in Ethiopia.5® In Article I the three 
Powers agreed to codperate in maintaining the political and territorial status 
quo in Ethiopia “as determined by the state of affairs at present existing” 
and by several specifically enumerated agreements between the contracting 
parties (or two of them) or between one or two contracting parties and 


“ Hertslet, op. ctt., p. 434.  Tbid., p. 997. 

“© W. M. Malloy, Treaties, Conventions, International Acts, Protocols and Agreements 
between the United States of America and other Powers, 1910, Vol. I, p. 466 ff. 

‘7 Ministero degli Affari Esteri, Trattati, Convenzioni, Accordi, Protocolli ed altri documents 
relativi all’ Africa, Vol. I, Rome, 1906, p. 697. 

48 See, e.g., Foreign Office Handbooks, No. 129, Abyssinia, p. 49. 

49 Hertslet, op. cit., p. 953. 

5° Tbid., p. 436, English translation, p. 440. 
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Ethiopia. It was added that all the enumerated conventions should not in- 
fringe upon the sovereignty of Ethiopia. It may be observed that the Anglo- 
Italian agreements of 1891 and 1894 *1 were contained in the list. According 
to Article II, any concession held by one of the Powers should not be injurious 
to the interests of the two others. Article III forbade any kind of interven- 
tion in Ethiopia, except for the protection of the legations, of the lives and 
property of foreigners, and “for the common interest of the three Powers.” 
“Tn no case shall one of the three Governments interfere in any manner what- 
soever, except in agreement with the other two.” 

In Article IV the three Powers agreed to make “every effort to preserve 
the integrity of Ethiopia” in the event of the status quo being disturbed. 

But in the same breath the Powers agreed to concert together on the basis 
of the agreements enumerated in Article I to safeguard: 

(a) The interests of Great Britain and Egypt, in the Nile Basin, more 
especially as regards the regulation of the waters of that river and its 
tributaries (due consideration being paid to local interests), without 
prejudice to Italian interests mentioned in paragraph (b) ; 

(b) The interests of Italy in Ethiopia as regards Erythraea and 
Somaliland . . . , more especially with reference to the hinterland of 


her possessions and the territorial connection between them to the west 
of Adis Abeba; 

(c) The interests of France in Ethiopia as regards the French Pro- 
tectorate on the Somali Coast, the hinterland of this Protectorate and 
the zone necessary for the construction and working of the railway from 
Jibuti to Adis Abeba. 

It can be argued that the words “more especially” in connection with the 
enumeration of the zones of influence admitted the maintenance of the British 
commercial interests in Gambela and of the British spheres of influence which 
had been established by the British-Italian Protocol of 1891, as far as they 
would not infringe upon the territorial connections between the Italian colo- 
nies to the west of Addis Ababa. So, virtually the whole of Ethiopia, except 
a strip in the west and the southwest, and the zone of the Jibuti-Addis Ababa 
railroad, came, as in former arrangements, under Italian influence; in the 
north, however, the British hydraulic interests were recognized. 

The vagueness of Article IV renders difficult its interpretation.5? There 
seems to be common agreement that this article originally was intended for 
the preservation of the Ethiopian status quo in case internal troubles should 
arise after the death of the Ethiopian Emperor. But nothing in the article 
limited its application to such a case.5* While Article IV forbade that one 

"See above p. 192. 

* Charles Michel, “La question d’ Ethiopie apres l’ accord franco-anglo-italien du 13 décembre 
1906,” in Revue Politique et Parlementaire, tome LI, p. 48 ff (p. 51); E. Rouard de Card, 
L’Ethiopie au point de vue du droit international, Paris, 1928, p. 58 ff; League of Nations, Re- 
port of the Council of Oct. 7, 1935, C.411(1).M.207(1).1935.VII, p. 11. 

* Work, op. cit., p. 325, concludes that the three Powers could decide at any time that the 
status quo should not be maintained. 
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of the three Powers bring about a change of the status quo by unilateral 
action, it did not consider the eventuality that the three Powers might not 
come to an understanding about an intervention. 

In Article V ff the problems regarding existing and future railways on 
Ethiopian territory are dealt with. In Article VI the French were granted 
a predominant influence on the Jibuti-Addis Ababa line; a branch line to 
Harrar was to be built eventually.54 On the other hand, France consented 
to abstain from using the concession to build a railway from Addis Ababa to 
the White Nile.® 

The internationalization of the line, suggested by a group of international 
bankers who had lent money for its construction, was not carried into effect. 
In fact, internationalization could not have been effected without Ethiopia’s 
consent.5® However, equality of trade and transit on the railway and in the 
port of Jibuti were granted to the nationals of all countries. It was provided 
that an English, an Italian, and an Ethiopian representative were to become 
members of the Board of the Railway Company; reciprocity of this measure 
and equality of trade and transit were promised on future Italian or British 
railroads having a starting point in Ethiopia or in an Italian or British port 
and running to Ethiopia (Articles VI-VIII). 

In Article IX it was agreed that all railway construction “in so far as for- 
eign assistance is required” west of Addis Ababa should be carried out under 
British auspices, with the exception of an Italian line connecting Eritrea with 
Italian Benadir. The British concession of 1904, for a railroad from the 
Sudan to British Somaliland, should be used only if it would not compete 
with an established line of another nation. 

The Ethiopian Emperor, after considerable hesitation, accepted the tri- 
partite agreement with the express understanding that the rights which he 
claimed as a sovereign were not infringed by the agreement.5* 


54 The main line was finished in 1918. 

6 In 1934 the French railroad company was granted a concession for a railroad west of 
Addis Ababa. See E. P. MacCallum, Rivalries in Ethiopia, Boston and New York, 1935, 
p. 38. 

% MacCallum, op. cit., p. 32, incorrectly speaks about an internationalization of the line. 

57 Translation of the Emperor’s letter of Dec. 10, 1906, to Great Britain, in British Foreign 
Office Handbook, No. 129, Abyssinia, p. 51: 

“We have received the arrangement made by the three Powers. We thank them for their 
communication and their desire to keep and maintain the independence of our Government. 
But let it be understood that this arrangement in no way limits our sovereign rights.” 

Translation of the Emperor’s letter of Dec. 4, 1906, to Italy, in Ministero degli Affari 
Esteri, Trattati, Convenzioni, Accordi, Protocolli ed altri Documenti relativi all’ Africa, Rome, 
1906, Vol. 2, p. 1257: 

“Mi é pervenuta la Convenzione delle tre Potenze; io le ringrazio dell’avermela partecipata 
e della loro volonta di consolidare e mantenere |’indipendenza del Nostro regno. Ma questa 
attuale convenzione nelle parole di qualunque di esse (Potenze), é sottoposta al Nostro 
potere sovrano e sia noto che essa non Ci vincola in qualunque Nostra parola.”’ 
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THE ETHIOPIAN QUESTION FROM THE WORLD WAR TO 1930 


The next phase of the Italian attempt to gain influence in East Africa began 
with an agreement between Great Britain and Italy regarding a mixed ad- 
ministration for the Juba River of December 24, 1915,°* and the agreement 
between Great Britain, France, Russia, and Italy of April 26, 1915.5° Article 
XIII of this agreement, which was originally kept secret, reads: 

Dans le cas ot la France et la Grande-Bretagne augmenteraient leurs 
domaines coloniaux d’Afrique aux dépens de ]’Allemagne, ces deux Puis- 
sances reconnaissent en principe que |’Italie pourrait réclamer quelques 
compensations équitables, notamment dans le réglement en sa faveur des 
questions concernant les frontiéres des colonies italiennes de |’Erythrée, 
de la Somalie et de la Lybie et des colonies voisines de la France et de la 
Grande-Bretagne. 


In this article Italy was promised territories contiguous to her African 
colonies from French and British possessions, but only if France and Great 
Britain should increase their colonial territories at the expense of Germany. 
The article was later invoked by Italy, even though France and Great Britain 
acquired only mandates, not colonies, by the Treaty of Versailles. In conse- 
quence of this article, Italy received in 1924 from Great Britain some territory 
as a result of a rectification of the Eritrean-Sudanese frontier; ® she also ex- 
tended the southern part of her Somaliland possessions by a cession of British- 
owned or protected territory.“ In July, 1934, Great Britain and Egypt ceded 
to Italy some desert land on the Lybian-Sudanese frontier.** In January, 
1935, France promised to cede to Italy 44,000 square miles of desert land on 
the Lybian-Sudanese frontier; these cessions do not form what Italy had 
wished to acquire, a corridor from the Italian North African possessions to 
Central Africa. At the same time France promised to cede about 400 to 500 
square miles of her Somaliland possessions on the Strait of Bab el Mandeb 
to her Italian neighbor. She also agreed to sell a minority of the shares of 
the Jibuti-Addis Ababa railroad company to Italy. 

In her desire to safeguard her independence, Ethiopia asked to be admitted 
to the League of Nations in September, 1923.6 Her request for admission 
was contained in a note to the League ® which made clear what Ethiopia 
expected from the League: 


We know that the League of Nations guarantees the independence and 
territorial integrity of all the nations in the world, and maintains peace 


8 British and Foreign State Papers, Vol. CXIII, p. 740. 

* Tbid., Vol. CXII, p. 973. 60 Tbid., Vol. CXIX, p. 428. 

" Tbid., p. 433. 6 New York Times, July 21, 1934. 

% Ibid., Jan. 9and 10, 1935. According to more recent newspaper reports, this agreement 
has not yet been put into effect. 

“ League of Nations, Records of the Fourth Assembly, Text of the Debates, Geneva, 1923, 
p. 124. 

* League of Nations Document A.55.1923.VI. See also telegram of Ras Teferi Mekonen 
to the League, Document A.25.1923. VII. 


ral 
ot 
on 
ed 
to 
ed 
to 
al 
ct. 
a’s 
the 
led 
me 
ure 
ish 
ort 
or- 
der 
rith 
the 
yete 
tri- 
he 
st of 
935, 
line. 
eign 
heir 
ent. 
ffari 
ome, 
pata 
esta 
ostro 


200 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


and agreement among them; that all its efforts are directed towards the 
strengthening of friendship among the races of mankind; that it is 
anxious to remove all the obstacles to that friendship which give rise to 
wars when one country is offended; that it causes truth and loyalty to 
be respected. 


The admission itself was preceded by an investigation of a subcommittee 
of the Sixth Committee of the League. The investigation was based on a 
questionnaire used for the admission of new members of the League by its first 
three Assemblies,®* and covered the following five questions: 


(1) Is Abyssinia’s request for admission into the League of Nations in 


order? 
(2) Is Abyssinia recognized de jure and de facto, and by what States? 
(3) Does the country possess a stable government and well-defined 


frontiers? 

(4) Is it fully self-governing? 

(5) What have been the acts and declarations of Abyssinia (a) as re- 
gards her international engagements, (b) as regards the stipulations 
of the League with reference to armaments? 


The first and third questions were answered by the subcommittee in the 
affirmative, also the fourth question, although the subcommittee “found itself 
unable to determine exactly the extent of the effective control of the central 
authority over the provinces remote from the capital.” To the second ques- 
tion the subcommittee noted that “Abyssinia is recognized by and has con- 
cluded treaties with several Powers.” With regard to the fifth question the 
subcommittee took notice of the expressed good will of the Abyssinian Gov- 
ernment to fulfil international obligations; but “in order to assist Abyssinia 
to overcome the difficulties which may in the past have been the obstacles to 
such fulfilment,” Abyssinia was requested to enter into special obligations to 
codperate with the League regarding the suppression of slavery and of the 
traffic in arms and ammunition. 

It must be stated here that Ethiopia had ratified the Brussels Anti-Slavery 
Acts of 1890,®* but she never succeeded in the suppression of the slave trade; 
nor did she keep to the regulations of the Brussels Acts regarding restriction 
of the trade in liquor and of the traffic in arms. By an agreement of Decem- 
ber 13, 1906,°* Great Britain, France, and Italy had tried in vain to remedy 
these Ethiopian conditions. 

In the course of the negotiations about admission to the League, Ethiopia 
complied without hesitation with the request of the League to ratify the three 
conventions of St. Germain (September 19, 1919).®® The admission of 
Ethiopia to the League was voted for unanimously by the 45 members present, 
Great Britain, France, and Italy included. Some years later, Ethiopia rati- 


6 League of Nations Document A.105.1923.VII. 

67 Hertslet, op. cit., p. 488. 

*8 British and Foreign State Papers, Vol. XCIX, p. 252. 
69 Tbid., Vol. CXII, pp. 901, 909, 925. 
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fied the Slavery Convention of September 25, 1926.7° With these ratifica- 
tions, Ethiopia promised the abolition of slavery. On August 21, 1930, Great 
Britain, France, Italy, and Ethiopia concluded a treaty regulating anew the 
importation into Ethiopia of arms, ammunition and implements of war.” 

The acknowledgment of Ethiopia’s independence, which was once more ex- 
pressed by the vote for Ethiopia’s admission to the League,” did not prevent 
Great Britain and Italy from an exchange of notes in December, 1925,** in 
which both countries considered large parts of Ethiopia as their spheres of 
interest. Taking up an Italian proposal of 1919, Italy promised her “sup- 
port and assistance at Addis Ababa with the Abyssinian Government in order 
to obtain from them a concession” for the British Government to construct a 
barrage at Lake Tsana, which would not raise the level of the lake beyond 
the maximum level hitherto attained during the rainy season, together with 
the right to construct and maintain a motor road from the Sudan to the bar- 
rage. In return, Great Britain would at the same time and in the same man- 
ner support and assist an Italian request for a concession for a railway joining 
Eritrea with Italian Somaliland. In the event of Great Britain, “with the 
valued (effective) assistance of Italy, obtaining from Ethiopia the desired 
concession on Lake Tsana, Great Britain in turn would be prepared to recog- 
nize an exclusive Italian economic influence in the west of Ethiopia and in the 
whole of the territory to be crossed by the above-mentioned railway,” and 
Great Britain would support Italian requests for economic concessions in the 
above zone. The priority of Egyptian and Sudanese hydraulic rights, how- 
ever, was recognized in an unconditional manner by Italy. 

The events following this agreement showed that Great Britain did not 
abandon any right or claim by signing this agreement. The reported grant 
of the Lake Tsana concession to an American company, instead of to the 
British Government, attained without Italian support,” freed Great Britain 
from the conditional obligations of 1925 and from the impractical limitation 
regarding the level of the backwaters of the barrage. On the other hand, the 
unconditional Italian acknowledgment of the priority of British hydraulic 
rights in the Nile system was, according to this writer’s opinion, not invali- 
dated by the failure of Great Britain to secure the concession. Moreover, the 
answer to the question, whether Great Britain will insist on her standpoint of 


7 League of Nations Document C.586.M.223.1926.VI. 

7 Great Britain, Treaty Series, Ethiopia, No. 1 (1930). 

™ Charles G. Fenwick, in International Law, 2d ed., p. 9, is of the opinion that with Ethi- 
opia’s admission to the League, the tripartite agreement of 1906 came implicitly to an end 
as far as it forbade unilateral intervention in Ethiopia by one of the three Powers. This 
opinion does not seem to have been accepted by any of the three Powers. 

® British and Foreign State Papers, Vol. CXXI, p. 805. 

™ See New York Times, June 2 and 15, 1935. According to statements of these issues, the 
Egyptian and the Sudanese Governments, on the one hand, and the Ethiopian Emperor, on 
the other hand, agreed that the J. G. White Co. of New York should receive the concession. 
The British Government denied its participation in the negotiations. 
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1919, not to allow to any foreign Power any sort of control over the head- 
waters of the Nile, depends on future political developments. 

The agreement of 1925 between Great Britain and Italy caused interna- 
tional excitement, the Ethiopians seeing their sovereignty endangered, the 
French complaining they had been disregarded.** Finally, Great Britain and 
Italy declared separately that in signing this agreement it had not been their 
purpose to divide Ethiopia economically or to exercise an objectionable po- 
litical pressure on Ethiopia.”® 

Italy continued her efforts to gain influence in Ethiopia by concluding a 
treaty of friendship with Ethiopia (August 2, 1928)" and signing an addi- 
tional convention (of the same day).7® The treaty, concluded for a period 
of twenty years, provided for “continual peace and perpetual friendship” 
(Article 1), and stipulated mutual recognition of independence which should 
not be prejudiced or endangered by each other under any pretext (Article 2) ; 
the commercial relations of the two countries should be strengthened and 
developed (Article 3) ; Article 5 of the treaty reads: 


The two Governments undertake to submit to a procedure of concilia- 
tion or of arbitration the questions which may arise between them, and 
which they may not be able to decide by the normal process of diplomacy, 
without having recourse to the force of arms. Notes shall be exchanged 
by agreement between the two Governments relative to the method of 
selecting the arbitrators. 


The convention, added to this treaty, provided for the construction of a 
motor road from Assab to Dessieh; an Italo-Ethiopian company should have 
the sole concession for the transportation of goods and passengers on this 
road. The convention also provided for an Ethiopian free zone in the port 
of Assab for 130 years. 

The motor road was not built, and Ethiopia did not make use of the free 
zone in the port of Assab. Ethiopia, now as ever, was opposed to Italian 
influence. Instead of dealing with Italy, Ethiopia codperated with Great 
Britain, and also with Japan with which she concluded a treaty of friendship 
and commerce on November 15, 1930.7® 

In July, 1926, Ethiopia ratified the Statute of the Permanent Court of 
International Justice,®° and in September, 1934, she accepted the Optional 
Clause for a period of two years.*! She ratified the General Pact for the 
Renunciation of War in November, 1928.82 In March, 1935, she acceded 


% See E. Rouard de Card, op. cit., p. 61. 

7 League of Nations Official Journal, Nov. 1926. 

7 British and Foreign State Papers, Vol. CX XIX, p. 1. 

78 Ibid., p. 2. 79 Ibid., p. 3. 

8° League of Nations Official Journal, January, 1933. For Ethiopia’s accession to proto- 
cols amending the Statute, see League of Nations Official Journal, April, 1935, p. 501. 

81 Tbid., October, 1934. 

* United States, Department of State, Treaty for the Renunciation of War, 1933, p. 175. 
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to the General Act for the Pacific Settlement of International Disputes.** 

Italy ratified the Statute of the Permanent Court of International Justice in 
June, 1921,84 and the Optional Clause in September, 1931.85 She ratified the 
General Pact for the Renunciation of War in February, 1929,** and the Gen- 
eral Act for the Pacific Settlement of International Disputes in September, 
1931.87 


8 League of Nations Official Journal, April, 1935, p. 501. 
84 Tbid., July-August, 1921. 

8 Jbid., January, 1932. 

% United States, Department of State, op. cit., p. 95. 

87 League of Nations Official Journal, January, 1932. 
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THE PROBLEM OF MEMEL 


By THorsten KAuiJARvI 


Professor of Political Science, University of New Hampshire 


One of the danger spots in after-war Europe is the “autonomous territory” 
of Memel.t So many questions are constantly being raised about it that a 
sketch of its background is necessary. A prominent French writer, for 
instance, stated in 1926 that the population were “au point de vue ethnique, 
moitié polonais et moitié lithuanien,” when as a matter of fact there are only 
a very few Poles in the whole area with its population of 140,000 or more.” 

The Memel Territory had been a German possession ever since 1422, when 
the order of German Knights was forced to sign the Peace of Melno See. The 
victory of Vytautas at Tannenberg Forest in 1410 ended the aspirations of 
the German Knights and allowed him to dictate their boundaries to them.’ 
These boundaries were not changed for hundreds of years as they were applied 
to Memel, not even during the brief occupations of invading Swedes, Russians, 
and French. The first changes came five hundred years after the Peace of 
Melno See in the provisions of the Treaty of Versailles. It was not strange, 
therefore, that on the 29th of May, 1919, Germany protested against the 
Memel settlement in a fiery note by Count Brockdorff-Rantzau;* but the 
Allied answer of June 16 was an ultimatum with an order to Germany to 
sign the treaty.5 

Article 28 of the Treaty of Versailles defined part of the borders of East 
Prussia as follows: 


. . . thence the old frontier of Russia to a point east of Schmalleningken, 
then the principal channel of navigation of the Niemen (Memel) down- 


1 John A. Gade, ‘““The Memel Controversy,” Foreign Affairs, March 15, 1924, Vol. 2, No. 
3, pp. 410-420, gives a clear though slightly inaccurate account of the origin and develop- 
ment of the Memel question before 1924. 

Ernest Lémonon, ‘‘Le Slésvig, Dantzig et Memel depuis la Guerre,” Revue Politique et 
Parlementaire, No. 128, 1926, pp. 424-438. For the census figures see J. Ganss, Vélkischen 
Verhdltnisse des Memellandes, p. 134. It might be noted that population figures given on 
p. 117 of Geneva, Vol. VIII, No. 10, 1935, are not supported by any available census figures. 
There is no unanimity of cpinion on the matter. Widely varying extremes are given in 
F. Arvydas, Das Memelland, ist es wirklich deutsches Land? pp. 1-30; W. Staniewicz, Sprawa 
Klatpede, Ganss, Das Memelland, p. 3; but none of these are as extreme as the figures given in 
Geneva. 

§ Lothar Weber, Preussen vor 500 Jahren in Culturhistorischer statistischer und militdrischer 
Beziehung nebst Special-Geographie, Danzig, 1878, p. 543 ff; W. St. Vydtinas, Sieben Hundert 
Jahre deutsche-litauische Beziehung, Tilsit, 1932, p. 191 ff. 

* Materialen betreffend die Friedensverhandlungen, Charlottenburg, 1919, pp. 22, 49 ff; 
H. W. V. Temperley, A History of the Peace Conference of Paris, Vol. 2, ‘Settlements with 
Germany,” London, 1920, Oxford University Press, p. 290 ff. 5 Tbid. 
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stream, then the Skierwieth arm of the delta of the Kurische Haff; 
thence a straight line to the point where the eastern shore of the 
Kurische Nehrung meets the administrative boundary about 4 kilometers 
south-west of Nidden; 
thence this administrative boundary to the western shore of the 
Kurische Nehrung.® 


Articles 29 and 30 added further directions for delimiting and defining the 
boundaries.” 

Perhaps the most significant article for Memel of all those contained in the 
treaty was Article 99, which read, 


Germany renounces in favor of the Principal Allied and Associated 
Powers all rights and title over the territories included between the 
Baltic, the north eastern frontier of East Prussia as defined in Article 28 
of Part II (Boundaries of Germany) of the present Treaty and the former 
frontier between Germany and Russia. 

Germany undertakes to accept the settlement made by the Principal 
Allied and Associated Powers in regard to these territories, particularly 
in so far as concerns the nationality of the inhabitants.® 


The Allied Powers were uncertain as to what they were going to do with 
the Memel Territory now that they had acquired it. Acquisition meant 
responsibility for its administration. The German troops having evacuated 
Memel, the French took over the temporary administration for the Allied and 
Associated Powers on February 15, 1920. In 1921 the military administra- 
tion under M. Odry was supplemented by a civil one headed by M. Petisné 
as High Commissioner or Prefect. M. Petisné was assisted by a Direktorium, 
which was fairly representative of the local population.® For three years the 
Conference of Ambassadors played with the question of the final status of 
Memel. A lively dispute arose as to the rights to which Poland was entitled 
in the area; but these were ultimately shown to be non-existent. The parties 
interested in the final disposition of Memel were: (1) A large majority of the 
native population, who wished a reunion with Germany; and who, in case 
this were not possible, (2) desired a free state similar to that of Danzig; 
(3) a small group of active Lithuanian supporters asking for a union with 
Lithuania; (4) the Lithuanians, who wished an outlet to the sea; (5) Poland 
which wished to make a second Danzig of Memel; (6) Germany, from which 
Memel had been taken, and which naturally desired its restoration. 

On the day before the Ruhr invasion, January 10, 1923, members of the 


*The Treaties of Peace, 1919-1923, Carnegie Endowment for International Peace, New 
York, 1924, Vol. 1, pp. 27, 28; this Journau, Supp., Vol. 13 (1919), pp. 160-161. 7 Ibid. 

* Treaties of Peace, ibid., p. 74, Supplement to this JourRNAL, ibid., p. 205. See also Chap. 
III of the Treaty, clauses relating to the Elbe, the Oder, the Niemen (Russtrom-Memel- 
Niemen) and the Danube, these being articles of guarantee and reparations applicable to the 
Memel territory. Treaties of Peace, ibid., pp. 216-223; Supplement to this JourNaAt, ibid., 
pp. 341-348. 

* The Memel Problem, Lithuanian Information Bureau, pp. 3, 4. 
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Lithuanian army in civilian clothes led by Colonel Polowinski, who called 
himself Budrys, invaded Memel Territory and took over control of the gov- 
ernment.!® The farce was played out to the end. Little Lithuania success- 
fully defied the Allied Powers. At last on the 16th of February, 1923, the 
Conference of Ambassadors acquiesced in the Lithuanian sovereignty over 
the territory and gave its sanction to the illegal coup de force. 

The important thing was to draw up a constitution guaranteeing the 
autonomy of the people of Memel and protecting the rights of the interested 
parties. Draft and counterdraft followed each other in rapid succession with 
no apparent solution in prospect.1!_ Finally the matter was sent to the Coun- 
cil of the League of Nations by the Conference of Ambassadors. The Council 
appointed a commission consisting of Messrs. Norman Davis, Hoernell, and 
Kroller, which held its first public session at Geneva on February 5, 1924.1? 
The commission visited Warsaw, Kovno, and Memel. On March 5 it pre- 
sented its recommendations for a Statute and Treaty, which were adopted by 
the Council of the League on the 14th of March. Subsequently the Con- 
ference of Ambassadors and the interested Powers agreed to adopt the recom- 
mendations of the Davis Commission. These recommendations as finally 
signed and ratified became the convention, with three annexes: Annex I, a 
Statute for Memel; Annex II, a series of regulations for the harbor; and 
Annex III, general regulations for trade.** 


II 


What is the new Organic Statute of Memel? A wealth of literature dealing 
with it has already appeared.1* Most of it is controversial; but it is generally 
agreed that Annex I of the convention, called the Statute, is a part of the 
international treaty between the Allied and Associated Powers and Lithuania, 
which transferred possession over Memel to Lithuania.15 Moreover, this 
treaty states that the statute is “an integral part” of the transferring conven- 
tion. It is the supreme law for both Memel and Lithuania—not excluding 
the Lithuanian Constitution—in those matters which it affects. The au- 
tonomy of Memel, since it does not grow out of the unilateral act of Lithuania, 
but is one of the conditions upon which Lithuania acquired possession of 


10 See the Report to the Conference of Ambassadors by the Extraordinary Commission at 
Memel, March 6, 1923, par. 2. This report, commonly called the Aloisi Report, is contained 
in The Question of Memel, p. 69. 

1 The drafts and communications are given in League of Nations Publications C.664.M. 
295, The Question of Memel and La Question de Memel. 

12 Monthly Summary of the League of Nations, 1924, Vol. IV, No. 2, pp. 42-43. 

13 League of Nations Documents C.159.M.39.1924. VII. 

1 The two outstanding works are Albrecht Rogge, Die Verfassung des Memelgebiets, ein 
Kommentar zur Memelkonvention, Berlin, 1928; and Jacob Robinson, Kommentar der Konven- 
tion tiber das Memelgebiet, Kovno, 1934. For the most part Robinson is only a variation of 
the earlier work of Rogge. 

%L. N. Doc. C.159.M.39.1924.VII. Art. 2 of the convention, ibid., p. 98. 
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Memel, is beyond the power of Lithuania unilaterally to change either as to 
form or content.?® 

In addition to this, the Statute is the Constitution of Memel,!” and provides 
for the autonomy of Memel Territory in legislative, judicial, administrative, 
and financial affairs,1® setting up a government for the whole territory and 
governing the relationship between Lithuania and Memel. 

It sets up a parliamentary form of government with a governor to watch 
over the interests of Lithuania.1® He has the power to veto legislation on 
certain specified grounds.” Foreign affairs are conducted by Lithuania,?" 
and, unless otherwise provided, the local authorities must observe the Lithu- 
anian Constitution.2? In fifteen matters, among them worship, education, 
social welfare, and public relief, the local authorities have the right of 
autonomous self-government.” 

The Chamber of Representatives is elective.2* Its members hold office for 
three years,” and it has the power to determine its own rules of procedure.?® 
An Economic Council, which was in existence at the time the Statute went into 
effect, is dissolvable at the pleasure of the Chamber of Representatives.?? 
The executive power is placed in the hands of a Directorate of not more than 
five members, whose president is appointed by the Governor,?* responsible 
to the Chamber of Representatives,?® and possessing the right to initiate 
legislation. The judiciary, except for the Supreme Court, which is the 
Supreme Court of Lithuania with a special panel to deal with Memel 
affairs, is subject to the regulations of the Directorate and the Chamber of 
Representatives.*®° 

Local order is entrusted to the local police. Frontier, railway, and customs 
police are appointed by Lithuania.*! Citizenship and nationality provisions 
are carefully laid down.*? Minorities treaty provisions are applicable in 
Memel.** Educational problems are dealt with,5* while both German and 
Lithuanian are designated as official languages.*5 Private rights are guar- 
anteed in the Statute, 7.e., rights of property,®® freedom of meeting, press, 
conscience, and teaching.** 

Such is the government set up by the Organic Statute. 


16 Art. 38 provides that the amendment of the Statute shall be by a bill passed by the 
Chamber of Representatives of Memel by three-fifths vote. It is submissible on demand to 
a popular referendum, after which it must be approved by the legislative assembly of 
Lithuania. 

"' The first drafts of Art. 38 describe it as such. For example, Art. 47 of the Lithuanian 
draft of March 11, 1923, reads in part as follows: 

“The Constitution of the Memel Territory as it results from the foregoing Articles 2 
to 27... ete.” 

18 Art. 1. 19 Art. 2. #0 Art. 16. a1 Art. 4. 

# Art. 7. 3 Art. 5. 4 Art. 10. % Art. 11. 

%* Arts. 12 and 13. 37 Art. 14. 38 Art. 17. 39 Art. 18. 

* Arts. 21-23, inc. 31 Art. 20. 3 Arts. 8, 9, 28-30. 3 Art. 26. 

% Arts. 5, 25, 31. % Art. 27. % Art. 32. 37 Art. 33. 


208 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


III 


The troubles of Memel have constantly recurred since the adoption of the 
Statute. The election of September 29, 1935, may have received more 
publicity than some other past matters, but it was in reality only one link in 
a long chain of similar events.** Lithuania has been accused of breaking 
nearly every article in the Statute.*® Her accusers contend: that she has 
tried to set aside the autonomy provisions;*° that she has interfered with the 
economic life of the region; that she has pursued a policy of intimidation of a 
notorious character; and that she has committed a great many acts, far 
too numerous to mention, which violate the Statute both in word and in spirit.*! 

One of the sorest points at issue occurred with the establishment of martial 
law in Meme! in 1926 at the same time as it was declared throughout Lithuania 
proper.*2 The Governor and the military commandant were given great 
powers not included under the Statute and were made directly responsible 
to Kovno. The Memellanders asserted that there was no need to apply such 
measures to Memel Territory; but Lithuania felt that there was. Even be- 
fore this the Chamber of Representatives of Memel had sent a letter dated 
March 2, 1926, to the Secretary of the League of Nations accusing Lithuania 
of violating Article 5, paragraphs 5, 9, and 12 by failing to apportion a part of 
the customs receipts to Memel; Article 5, paragraph 8, by maintaining a 
political police force in the territory in question; Article 5, paragraph 7, by 
discriminating against foreigners; Article 27 by failing to observe the provi- 
sions for the equality of the German and Lithuanian languages; Article 28 
by dismissing old public officials for insufficient cause; Article 34 by violating 
passport restrictions; and Article 31 by forbidding foreign teachers to enter.** 

Lithuania protested against placing the question on the agenda of the 
Council of the League, and replied by means of an aide-mémoire. She denied 
many of the contentions of the letter, showed that the police were necessary, 
justified her acts in the matter of the passports, and stated that she intended 
to keep a free hand in Memel.** On June 9, 1926, Boncour, Chamberlain, 
Scialoja, and Ishii recommended that the question should be placed on the 


%* The confidence of better times to come in Memel (Geneva, Vol. VIII, No. 10, p. 118, 
col. II) is not supported by past events in Memel. 

39 See, for example: Rogge; Anton Hesse, ‘“‘Gerichtsverfassung und Rechtsgang im Memelge- 
biet,”” Ostrecht, 3te Jhg., Jan. to Mar. 1927, pp. 269-277, 310-312; Rudolf Schneidereit, 
“Der Bruch der Verfassung des Memelgebiets durch Litauen.”’ Zeitschrift fiir Politik, 22d Vol. 
1933, pp. 1-12, and especially Elizabeth Brénner-Héfiner, Die Leiden des Memelgebietes. 

4° Rudolf Craemer, “Juristische Vorwdnde und politische Hintergriinde der litauischen 
Gewaltherrschaft,”’ Deutsche Juristen-Zeitung, No. 8, Jhg. 40, Berlin, April 15, 1935, pp. 
449-460; Reinhold Pregel, Das Schicksal des Memelgebietes. 

4. For example, Hitler’s speech before the Reichstag, Sept. 15, 1935, Vélkerbund, No. 141, 
Sept. 27, 1935, p. 2. 

42 The declaration was made on Dec. 17, 1926, at 3 p.m., and officers were announced for 
Memel. Amisblatt des Memelgebietes, 1926, p. 754 ff. 

4 League of Nations Official Journal, 1926, p. 1271 ff. 4 Tbid., p. 1273 ff. 
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Council agenda.*® After hearing the Lithuanian assertion that the Council 
of the League of Nations was not competent to deal with the problem, that 
body, upon the suggestion of Sir Austen Chamberlain, appointed a committee 
of jurists consisting of Hurst, Fromageot, Pilotti, Naotaka Sato, Sjéberg, and 
Rolin to report upon the question, 


If the Secretary-General should receive spontaneous communications 
addressed to the Council of the League of a serious character bearing on 
infractions or alleged infractions of the Memel Convention, he is au- 
thorized to forward the same as a matter of information and without 
comment to the members of the Council.*® 

The report of the committee was in the negative, with Sjéberg dissenting.*” 
Stresemann, who had now entered the Council, announced that Memel would 
not be gagged in this way, because Germany would now present the case of 
the inarticulate Memellanders.*® Meanwhile complaints of Lithuanian in- 
fractions of the Statute recurred.” 

On September 20, 1930, Germany brought the Memel question again to 
the Council.°° A new commission of jurists consisting of Pilotti, Costello, 
and Escalante reported that this question could come before the Council of 
the League.*! Hambro was appointed rapporteur,®? and the Council heard 
the German “petition,” which stated that Lithuania had violated the Statute: 
(1) by failing to observe parliamentary principles in the constituting of the 
Directorate; (2) by obstructing the “Diet’s” legislative work; (3) by en- 
croaching on the independence of the judiciary; (4) by hindering the opera- 
tion of the financial regulations laid down in Article 35 of the Statute; (5) by 
maintaining a state of war; and (6) by interference with the freedom of 
suffrage.58 

Lithuania answered the accusations at the 62d session of the Council on 
January 24, 1931. Mowinckel and Zaunius stated that the petition of 
Germany was discourteous, to which Curtius replied that there were certain 
questions of law, which he wished examined, because they lay at the heart 
of the whole trouble.5* A rapporteur, Braadland, was appointed and he re- 
ported on the 22d of May, 1931, that Lithuania and Memel were reaching an 
adjustment of their many troubles.5® 

Many more infractions of the Statute were called to the attention of the 
Council by Germany in a letter of May 12, 1931, in which she accused 
Lithuania of being guilty of a denial of justice and the dislocation of the whole 
judicial system in Memel.5¢ 

The Memel affair flared up with special vigor when Bottcher, the president 
of the Directorate, in company with Gubba and Baltromejus, visited Berlin. 


© League of Nations Official Journal, 1926, p. 1271. 

“ Ibid., pp. 1229, 1407-1409, 1424. «7 Tbid., p. 1425. 

‘8 Tbid., p. 1407. 49 Tbid., pp. 1409, 1428-1439. 50 Tbid., 1930, pp. 1516-1517. 
Tbid., p. 1522. 8 Ibid, p. 1524. 53 Tbid., p. 1618. 

Tbid., 1931, p. 232. % Tbid., p. 1131. % Ibid., p. 1473. 
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Indiscreetly Béttcher was closeted in Wilhelmstrasse on December 18 and 19, 
1931.57 Upon his return to Memel he was removed from office by the Gov- 
ernor for violating Articles 10 and 17 of the Statute by engaging in relations 
with a foreign Power.5® The Governor proceeded to remove the rest of the 
Directorate, while Bottcher protested that his act was innocent. The whole 
matter was submitted to the Council of the League by Dr. Briining on Feb- 
ruary 8, 1932. Lithuania was invited to sit on the Council, and a committee 
consisting of Pilotti, Londonderry, Fotitch, Madariaga, and von Bulow were 
appointed to look into the matter.5® Colban was thereupon appointed 
rapporteur, and with the aid of Basdevant, Pilotti, and Malkin, he suggested 
that two questions were involved: (1) Could the Governor dismiss the presi- 
dent of the Directorate, and (2) Under which conditions was he empowered 
to dismiss? 

It was then decided to submit the matter to the Permanent Court of Inter- 
national Justice © under Article 17, which provided that “all disputes of this 
kind shall, . . . be referred to the Permanent Court of International Justice.” 
The court handed down its decision on August 11, 1932, and said that the 
Governor possessed the power to dismiss the president, but this did not 
terminate the terms of the other members.*! The court refused to give the 
precise circumstances or conditions which would permit the Governor to 
dismiss the president, but it agreed that Bottcher’s dismissal was valid. The 
court, however, went on to show that a dismissal of the rest of the Directorate 
was contrary to the Statute. 

Lithuania took the decision of the Permanent Court of International 
Justice as a carte blanche approval of such acts as she might undertake in 
Memel. Subsequent Lithuanian acts culminated in a sensational trial before 
Lithuanian military tribunals during the past year (1935).°* Two parties 
had been organized in Memel with the special permission of Governor 
Navakas. They were the Sozialistische Volksgemeinschaft, called the 
“Sovog,” and the Christlich-Sozialistische Arbeitsgemeinschaft, known as the 
“C. S. A.”8 Lithuania charged that the Memellanders were planning 8 
revolt in which they were to be assisted by the National Socialists in Germany. 


‘7 Publications of the Permanent Court of International Justice, Series A/B, No. 49. 

58 Memeler Dampfboot, No. 22, Jan. 27, 1932, gives the details. 

5° 66th Sess. D. VII (1). The whole series of negotiations and discussions can be found in 
Dokumente. 

6 League of Nations Official Journal, 1932, p. 540. 

61 Pub. Perm. Ct. International Justice, Series A/B, No. 49. For an excellent summary, see 
Manley O. Hudson, ‘The Eleventh Year of the Permanent Court,” this Journat, Vol. 27 
(1933), pp. 22-27. 

6 Reinhold Pregel, Blut Urteil, Berlin, 1935, and Das Schicksal des Memelgebietes by the 
same author. 

* Richard Meyer, Complaint or Case presented without title to the Powers at Geneva, 
Sept. 14, 1934, and supplements, p. 118 ff, and enclosure 4; also Memeler Dampfboot, June 
18, 1933. 
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Hitler and Hess promptly denied any connection with the Memel parties.® 
126 people were arrested after schools and homes had been searched for 
evidence of treason. Hunting rifles and old useless war weapons were gathered 
asevidence. The trial was held in Kovno and the prisoners received sentences 
varying from a year’s imprisonment to the death penalty in four instances. 
Later the death sentences were commuted to life imprisonment. Only a few 
prisoners were released. The people of Memel bowed their heads in terror. 
Germany fumed. Disinterested witnesses abroad looked upon that Lithu- 
anian trial as a resort to worn-out and archaic judicial procedure.© 


IV 


Without going further into the details—of which a great mass exists—a 
word must be said about the election of September 29, 1935. The official 
publication of the results was made two weeks after the polling. They 
showed that, of the total vote of 1,964,073 cast for 187 candidates, 1,592,604 
votes were cast for the Memellandish Unionist candidates. Only six of the 
29 members returned to the Diet were Lithuanians. These figures are of deep 
significance for the following reason. 

As soon as the Permanent Court’s decision was learned, Simaitis, a Lithu- 
anian, was appointed president of the Directorate. He failed, however, to 
obtain the necessary vote of confidence of the Chamber of Representatives, 
whereupon Schreiber was appointed to his office. On March 19, 1934, the 
Governor demanded Schreiber’s resignation, which he (Schreiber) refused 
totender. He was arrested and incarcerated for 24 hours. Upon his release, 
Schreiber and his cabinet were placed under the sharpest police surveillance. 
On May 5, 1934, without the consent of the Directorate required by the 
Statute, the Chamber of Representatives was dissolved by the Governor. 
The new Directorate under Reisgys was not able to obtain the necessary 
vote of confidence, and Governor Navakas consequently declared the Cham- 
ber of Representatives adjourned for lack of quorum. The Reisgys Direc- 
torate continued to operate without the necessary confidence. 

On September 6, 1934, eighteen members of the Chamber protested against 
the acts of the Governor. In December Bruvelaitis was named the new 
president of the Directorate. As leader of the Lithuanian minority, he was 
most unwelcome to the majority of the Memellanders. The Chamber was 
again dissolved and new elections called for. This was the one conducted on 
the 29th of September of last year. 

The results of the election were highly important because they indicated 
that the situation remained essentially unaltered in the Memel Territory. 


“Richard Meyer, Complaint or Case presented without title to the Powers at Geneva, 
Sept. 14, 1934, and supplements, p. 118 ff, and enclosure 4; also Memeler Dampfboot, June 
18, 1933. 

“T. V. Kalijarvi, “Betrachtungen eines Aussenstehenden zum Memel-Prozess von Kowno,” 
Europdische Revue, April, 1935, No. 4, Jhg. 11, pp. 229-233. 
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Lithuania was accused again of violating the Statute. The following is 
typical of the accusations: 


Lithuania introduced the elections with a series of monstrous violations 
of the letter and spirit of the Memel Statute. An utterly unworkable 
electoral law leaves the secrecy of voting unprotected while it is intended 
to carry confusion and uncertainty into the ranks of the voters. A large 
number of German inhabitants of the Memel Territory were deprived 
of their active and passive suffrage without justified cause. For the 
“Greater-Lithuania” party special naturalization offices were established, 
granting them the Memel franchise in violation of the Statute. Electoral 
chairmen and committees were one-sidedly taken from among the Lithu- 
anians. Any kind of propaganda for the German “uniform ballot” was 
prohibited while Greater-Lithuanian propaganda was promoted. The 
Memel police force was replaced by Lithuanian soldiers, etc. Complete 
enumeration of such measures would include the minutest details of a 
system of intrigues of suppression.®® 


In spite of Lithuania’s protestations, nothing tangible can be shown which 
promises any better conditions in Memel. 


Vv 


Affairs in Memel reduce themselves to the question of what is meant by the 
autonomy under the Statute? This in its turn gives rise to other questions, 
principal among them being, which are the so-called “Guarantor Powers,” 
and what, if anything, did they guarantee? ®* The answers are to be sought 


in the various drafts of the Statute as they appeared. Point 6 of the note of 
February 16, 1923, already mentioned, stated that, 


(6) As soon as Lithuania accepts the sovereignty over the Memel Terri- 
tory upon the foregoing conditions, the Conference of Ambassadors with 
the assistance of representatives of Lithuania and of the Territory con- 
cerned, will draw up at Paris an Organic Statute for the Memel Territory 
and will conclude a Convention with Lithuania in conformity with the 
present decision. 


On March 25 the first draft of the Memel Convention was completed by the 
Powers. It was forwarded to M. Galvanauskas, the president of the Lithu- 
anian Council, with an accompanying letter on March 28, 1923, by M. Laroche, 
the chairman of the “Commission for the elaboration of a Statute of Memel.” 
Article 49 read,® 


The provisions of the present Convention are placed under the guarantee 
of the Council of the League of Nations; subject to special stipulations 
of the present Convention they may not be altered save with the consent 


* News in Brief, publication of the Deutscher Akademischer Austauschdienst, E.V., No. 
18/19, Vol. 3, September, 1935, p. 1. 

*7 Dr. Frhr. v. Freytagh-Loringhoven, ‘‘Memel,” Deutsche Juristen-Zeitung, 40 Jahr- 
gang, Heft 4, Berlin, Feb. 15, 1935, p. 194. 

** The Question of Memel, p. 63. 69 Thid., p. 78 ff. 
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of the said Council and in agreement between the Government of Memel 
and the Lithuanian Government.”° 


This plainly purposed placing the responsibility for seeing that the conven- 
tion was observed upon the Council of the League. 

On April 11, 1923, Lithuania presented a counter-draft to the Conference 
containing a substitute Article 49, reading, 


All differences between the Principal Allied and Associated Powers con- 
cerning the interpretation or application of the Convention shall be 
submitted to the judgment of the Permanent Court of International 
Justice. 


If this wording was not satisfactory, Lithuania suggested an even longer text. 


Lithuania agrees that any member of the Council of the League of Na- 
tions shall have the right to bring to the attention of the Council any 
infraction of the articles of the present Convention. 

Lithuania moreover agrees that in case of divergence of opinion on 
questions of law or of fact concerning these articles, between the Lithu- 
anian Government and any of the Principal Allied and Associated Powers, 
a member of the Council of the League of Nations, this divergence shall 
be considered as a dispute having an international character according 
to the terms of Article 14 of the Covenant of the League of Nations. 
The Lithuanian Government agrees that any difference of this kind shall, 
if the other party demands it, be referred to the Permanent Court of 
International Justice. The decision of the Permanent Court of Interna- 
tional Justice shall be without appeal and shall have the same force and 
value as a decision rendered by virtue of Article 13 of the Covenant.”” 


These proposals robbed the Council of its intended character as guarantor 
and permitted its members instead to bring up questions of infractions, and if 
necessary, to submit them to the Permanent Court of International Justice. 
An appeal under Article 49 became permissive instead of compulsory. The 
reason was not far to seek. Lithuania feared the influence which Poland 
might exert in the Council, an influence which at that moment might rob 
Lithuania of Memel. 

On April 13 the drafting commission compared the positions of both parties. 
The second or longer Lithuanian substitute article was presented as the 
official Lithuanian proposal. The word “besides” was substituted for “more- 
over” in the first sentence of the second paragraph. Otherwise the wording 
remained unchanged.7* However, this proposal did not satisfy the Allied 
delegations. They demanded that the article should be drafted so as to begin, 


Lithuania agrees that the authorities of the Territory of Memel, any 
member of the Council of the League of Nations or any interested State 
shall have the right to report to the attention of the Council any infrac- 
tion of the articles of the present Convention .. . ™ 


™ The Question of Memel, p. 84. 71 Tbid., p. 94. 72 Ibid. 
Tbid., p. 104. 14 Tbid. 
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This pleased the Memel delegation and they signified their willingness to 
adhere to it; but Lithuania refused to accept the amendment, while the Allied 
delegations reserved their adherence to the entire article. 

On the 13th of July the Ambassadors adopted the longer substitute Article 
49 as proposed by Lithuania on April 11.77 M. Galvanauskas had no change 
to propose in his communication of the 16th of July, 1923, to M. Laroche. 
Nor did the Allied delegations change this article in their corrections of the 
Lithuanian observations on the draft of July 13, dated July 16, 1923.7° A 
draft convention presented by the Lithuanian delegation on July 13 retained 
the same wording for Article 49.77 

On the 8th of August the Allied Powers sent to Lithuania a “Draft Con- 
vention and Protocol Concerning the Transfer to Lithuania of the Rights of 
Sovereignty over the Memel Territory,” accompanied by a covering letter 
by M. Poincaré, the president of the Conference of Ambassadors. Article 
62 read, 


The High Contracting Parties declare that any member of the Council 
of the League of Nations shall be entitled to draw the attention of the 
Council to any infraction of the provisions of the present Convention. 
In the event of any difference of opinion in regard to questions of law 
or of fact concerning these provisions between the Lithuanian Govern- 
ment and any of the Principal Allied Powers members of the Council of 
the League of Nations, such difference shall be regarded as a dispute of 
an international character under the terms of Article 14 of the Covenant 
of the League of Nations. The Lithuanian Government agrees that all 


disputes of this kind shall, if the other party so requests, be referred to 
the Permanent Court of International Justice. There shall be no appeal 
from the Permanent Court’s decision, which shall have the force and 
value of a decision rendered in virtue of Article 13 of the Covenant.”® 


M. Galvanauskas accepted this amendment in his letter to the president of 
the Conference of Ambassadors on September 21, 1923."® 

On the 28th of September the last draft was handed to the Secretary-Gen- 
eral of the League of Nations by M. Poincaré. The Council took over the 
matter and entrusted it to the Davis Commission for recommendation. When 
the Davis Commission had decided upon its draft, it retained Article 62 as 
Article 17 of the new convention.2° Thus it became part of an international 
treaty, for the Council adopted the commission’s recommendations. They 
were subsequently adopted by the ambassadors and their respective govern- 
ments. The signatory States were “The British Empire, France, Italy and 
Japan.” 81 They are now commonly referred to as the “Guarantor Powers.” 

A close examination of these articles demonstrates clearly that the four 
signatory Powers did not specifically undertake any guarantee in the Memel 


% The Question of Memel, p. 122. 8 Tbid., p. 126. 77 Tbid., p. 139. 
78 Tbid., p. 154. 79 Tbid., p. 166. 

*° League of Nations Document C.159.M.39.1924. VII, p. 97 ff. 

1 Art. I of the Convention. Ibid. 
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Convention. Thatis perhaps the great weakness of the instrument. Looking 
back over the negotiations surrounding the Statute, it is clear that the dif- 
ficulties of the international administration prior to 1923 had been great and 
the Powers did not wish any further trouble from Memel. Under the new 
Statute, they tried to make the Council of the League of Nations the guarantor 
of the autonomy, but Lithuania would not agree to such an arrangement. 
The result was an emasculated compromise, which is today responsible for 
much of the confusion in Memel affairs, and which threatens to rob the 
Memellanders of their last vestige of security. 

Article 17 of the convention permits a member of the Council to demand 
an investigation of any violation of the Statute; but this privilege is not given 
to the people of Memel. Thus a foreign State must raise the question before 
the Memellanders can get relief from a violation of the Statute. Added to 
this is the fact that no Power is specifically charged with the duty of seeing 
that the Statute is observed. Thus while there are Powers signatory to the 
convention and while there are members of the Council of the League of 
Nations, and while both have a right to be heard in questions regarding Memel, 
nevertheless none of them are charged with the duty to see that autonomy is 
preserved in its entirety. Lithuania alone is bound to this observance by 
the terms of the convention; but if she does not choose to follow them, no one 
else is bound to see that she does. The so-called “Guarantor Powers” have 
only a moral obligation. Hitherto it has been uncertain and unreliable. 
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TREATY-MAKING IN POST-WAR GERMANY 


By Water ScuiFFer, Fellow of the Graduate Institute of International 
Studies, AND Francis O. Witcox, Assistant Professor of 
Political Science, University of Louisville 


One of the most significant developments of the 19th and early 20th cen- 
turies has been the rapid expansion of constitutional government and the re- 
sultant réle of representative bodies in the important function of concluding 
international agreements. While treaty-making remained for many cen- 
turies largely in the hands of unchecked executives, the trend of the past 150 
years—at least until the recent rise of dictatorships in Europe—has been 
toward the conferring of more and more power upon the representative branch. 
The importance of this movement is especially significant when we consider 
that interstate contacts have rapidly multiplied during this same period and 
international contractual relationships correspondingly increased. 

A few simple facts may serve to illustrate the point. In 1820, according to 
one author, only three republics could be found on the entire surface of the 
globe: Switzerland, the United States and Haiti. Furthermore, there were 
only three constitutional monarchies: Great Britain, France and Holland. 
Everywhere else absolutism reigned. By 1930, according to the same au- 
thority, there existed but three absolute monarchies: Afghanistan, Siam and 
Ethiopia. All other countries possessed republican forms of government or 
limited monarchies within which considerable control was exercised by the 
people. 

An examination of the constitutional provisions regulating the question 
discloses that by 1933 treaty-making had become a legislative as well as an 
executive function in almost every country.2 Indeed, the constitutions of 32 
States provided for the approval of all treaties by one or both branches of the 
legislature. In 24 States parliamentary approval of certain classes or types 
of treaties, such as those calling for the expenditure of money, the cession of 
territory or the revision of internal law, was required.* In only three States, 


1 Barthélemy, “Za crise de la démocratie représentative,” Annuaire de l'Institut Inter- 
national de Droit Public, 1930, p. 43. 

* Constitutions may be found in Delpech and Laferriére, Les Constitutions Modernes, 
6 vols., Paris, 1928-1934; Mirkine-Guetzévitch, Les Constitutions de Europe Nouvelle, 
Paris, 1930; also his Les Constitutions des Nations Américaines, Paris, 1932. See also Arnold, 
Treaty-Making Procedure, Oxford, 1933. 

* This includes the 21 American States as well as Afghanistan, Estonia, Liberia, Latvia, 
Luxemburg, The Netherlands, Persia, Portugal, Rumania, Switzerland, and Turkey. In 
some countries, however, such as The Netherlands and Switzerland, some exceptions to the 
rule are admitted in practice. See Arnold, op. cit., pp. 51, 64. 

‘ This number includes all States of importance not mentioned in one of the other groups. 
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however, had treaty-making remained a complete prerogative of the execu- 
tive.® 

In the light of these facts,* and because of Germany’s important position in 
international affairs, a study of German treaty-making procedure since the 
World War is of more than passing interest. Here we find, within the short 
span of less than a single generation, examples of the two possible extremes 
as typified by the Weimar Constitution and the Hitler régime. While the 
Constitution of Weimar created one of the most democratic systems in all 
Europe, an abrupt volte-face has been made in the Third Reich, and treaty- 
making has become, more than in any other country, purely and exclusively 
an attribute of the executive branch. 

It is the purpose of the present study to outline briefly the developments in 
Germany since 1919 and to contrast the working of the two diametrically 
opposed methods. It is suggested that the procedure inaugurated by the 
Third Reich, coupled with the growth of dictatorships in other countries, may 
mark a definite trend toward the reéstablishment of the treaty-making power 
in the hands of the executive. If so, the situation in Germany is particularly 
significant since it represents one of the few instances in which such a practice 
is definitely sanctioned by constitutional law. 

Our proposal to examine the two methods is based not only on the desira- 
bility of comparing them, but also on the fact that the new system can be 
better understood when studied in the framework of the old. For no matter 
how much the political philosophy of the Hitler régime varies from the demo- 
cratic principles accepted by the constitutional fathers in 1919, it should be 
remembered that the Constitution of Weimar has not been entirely abrogated. 
In form at least the old structure remains, and as far as new constitutional 
provisions exist, they are made as amendments to the original basic law. For 
this reason the new arrangement (of which we shall speak later) must be 
interpreted in the light of the Weimar Constitution, whose principles are to 
be applied unless they clearly conflict with the spirit of National Socialism.” 


A. TREATY-MAKING UNDER THE WEIMAR CONSTITUTION 


Under the Weimar Constitution, the representative bodies in Germany, as 
in any pure parliamentary system, exercised considerable control over the 
functions of the executive—in this case the President, who was charged by the 
Constitution to represent the Reich in the conduct of foreign affairs. The 


‘Ethiopia, Japan and Manchukuo—if Manchukuo may be called a State. Formally, 
Great Britain must also be placed in this category, although practically her parliamentary 
system is entirely different. 

* For a more complete survey of this question, see Wilcox, The Ratification of International 
Conventions, London, 1935, pp. 74-100. 

™Cf. Nicolai, Der Neuaufbau des Reichs nach dem Reichsreformgesetz vom 30. Januar 
1934, Berlin, 1934, p. 33. 

*On the question of parliamentary control over foreign affairs, see Pohl, Vélkerrecht und 
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general method of control, which was also applied in connection with treaty- 
making, consisted of: (1) the requirement that the President obtain the 
countersignature of a Cabinet member for all his acts, (2) the duty of the 
ministers to answer to interpellation in questions relating to foreign affairs, 
and (3) the fact that the executive branch found it necessary to retain the 
confidence of the legislature in order to remain in power. 

The parliamentary system as it existed in Germany (a federal State) had 
the further characteristic that it involved not only representation of the entire 
people (the Reichstag), but also representation of the individual States (the 
Reichsrat). As will be shown in the following pages, this arrangement con- 
siderably complicated the control process. 


The Application of Article 45 


Besides the general procedure outlined above, a more definite control over 
treaty-making was vested in the legislature by Article 45 of the Weimar 
Constitution. It is this provision in which we are especially interested. 
Article 45 reads as follows: 


1. The President of the Federation represents the Federation in inter- 
national relations. He concludes alliances and other treaties with for- 
eign Powers in the name of the Federation. 

2. The declaration of war and the conclusion of peace are dependent 
upon the passing of a Federal law. 

3. Alliances and treaties with foreign States, which refer to subjects 
of Federal legislation, require the consent of the Reichstag.® 


It is apparent that the power of the President to conclude treaties, as 
granted in paragraph one, was considerably restricted by the application of 
paragraphs two and three. Thus the declaration of war and the conclusion 
of peace required for their international validity the consent of the legislative 
bodies in the form of a national law.!° Likewise, according to paragraph 
three, the consent of the Reichstag was necessary for the conclusion of those 
alliances and treaties which fell within the legislative competence of the 
Reich. In this latter class were all those matters which required, in the 
ordinary governmental process, the passage of a law for their regulation.” 
It follows that those matters which could be regulated by a mere adminis- 
trative decree fell within the exclusive treaty-making competence of the 
President. 


Aussenpolitik in der Reichsverfassung, Berlin, 1929, p. 37 ff. See also Schuman, “The 
Conduct of German Foreign Affairs,” The Annals of the American Academy of Political and 
Social Science, November, 1934, p. 202 ff. 

* The English text of the Weimar Constitution may be found in Martin and George, 
Representative Modern Constitutions, Los Angeles, 1923, or McBain and Rogers, The 
New Constitutions of Europe, Garden City, 1922. 

1° A well-known example is the Treaty of Peace (1921) concluded between the United 
States and Germany. 

1 Cf. Anschiitz, Die Verfassung des Deutschen Reichs, Berlin, 1932, Vol. 1, p. 262. 
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In the process of treaty-making, the consent of the Reichstag (according 
to the dominant German doctrine of dualism) had two effects. First, it com- 
pleted the international act of the President, and second, it “transformed” the 
treaty content into an internal norm. But while the dominant opinion held 
that the approval of the Reichstag was necessary for the international validity 
of the treaty in the cases specifically mentioned in Article 45, paragraph three, 
the manner in which the consent had to be given was a heatedly disputed 
question. It must be remembered that in these cases the internal execution 
of a treaty text depended upon a law which was to be enacted, according to 
the Constitution, by the codperation of the Reichstag and the Reichsrat, with 
the added possibility of submitting the measure to a Volksentscheid (plebi- 
scite).12_ If, as it was affirmed by some authors, the consent of the Reichstag 
in its international significance was to be given by that body alone, it would 
have been possible for the Reichsrat, in the legislative process (following 
ratification) necessary for the transformation of the treaty text into an 
internal norm, to prevent the enactment of the execution norm.!* In such a 
case the result would have been—much against the intention of the framers 
of the Constitution—an agreement legally binding from an international point 
of view but utterly incapable of being transformed into internal law. 

The constitutional practice in Germany has avoided this difficulty by sub- 
mitting the treaty text to the ordinary legislative process, thus securing at 
the same time the consent of the Reichstag, as required by Article 45, and the 
transformation into municipal law. In this way a single procedure, com- 
prising the codperation of the Reichsrat and the possibility of a plebiscite, 


was used for the double purpose of completing the international act of treaty 
conclusion as well as the enactment of the corresponding internal norm. 
Ratification by the President was given ordinarily only after the completion 
of the whole legislative process. Moreover, whenever the transforming norm 
conflicted with the Constitution, the entire procedure of the legislative bodies 
had to follow the provisions prescribed for the amendment of the Consti- 
tution.!4 


2 For the possibilities of a plebiscite, see Arts. 73, 74 and 76 of the Constitution. See also 
Konig, Volksbefragung und Registrierung beim Vdlkerbund,*Leipsig, 1927, p. 29 ff. A prac- 
tical case of a treaty submitted to plebiscite does not exist. In December, 1925, a motion 
was introduced in the Reichstag to postpone the publication of the law consenting to the 
Locarno Treaties with a view to preparing a plebiscite according to Art. 73 (par. 3) of the 
Constitution. However, the motion did not obtain the necessary number of votes. 

43 See, for example, Schmitz, ‘Die Methode des Abschlusses internationaler Vertrdge nach 
deutschem Recht,” Zeitschrift fiir auslandisches éffentliches Recht und Vélkerrecht, Vol. 3, 
Part I, p. 374 ff. 

4 As far as denunciation was concerned, however, the legislative bodies had no part to 
play. In Germany the act was given, not by the President, but by the Minister of Foreign 
Affairs, who announced it in the Reichsgesetzblatt. And although theoretically one might 
believe that a law can be abrogated only by another law, the Reichstag did not collaborate 
in the denunciation of treaties, even in those cases where the subject matter of the agreement 
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Besides the réle of the Reichsrat already mentioned above, the upper 
chamber was also concerned with treaty drafts even before they were brought 
in the Reichstag. Treaty drafts were always introduced into the latter body 
by the government. But before they were presented, the executive was 
obliged (according to Article 69, par. 3 of the Constitution) to submit every 
such draft to the Reichsrat. Then in case a difference of opinion arose, the 
government explained its own attitude as well as that of the Reichsrat at the 
same time it presented the treaty to the Reichstag. 

Consequently, the process of treaty-making in these cases (Article 45, 
par. 3) was as follows: After signature, the treaty was submitted by the 
government, which had previously consulted the Reichsrat, to the Reichstag. 
If the agreement was approved in the ordinary legislative procedure, it was 
then published in the Reichsgesetzblatt (official journal) 15> accompanied by 
a notice to the effect that the Reichstag had adopted a law by which its con- 
sent had been given. Following publication, the treaty was ratified by the 
President,!® the instrument of ratification being countersigned by the Chan- 
cellor or competent minister.17 Once the treaty was ratified and the ratifica- 
tion documents exchanged, these facts were noted by an announcement of the 
Foreign Minister in the Reichsgesetzblatt. 


Treaty-Making in Emergency Cases 


No little discussion arose in Germany as to the authority of the President 
to conclude agreements without the collaboration of the Reichstag (concern- 


ing those matters specified in Article 45) on the ground of the extraordinary 
competence given to him by Article 48.15 The question came to be of some 
practical importance in 1931 and 1932 when the use of emergency decrees” 
became the usual method of enacting municipal law.?° 


lay within its legislative competence and therefore depended upon a legislative act for its 
validity. Cf. Kraus in Handbuch des Deutschen Staatsrechts, Vol. II, p. 344. 

% According to Art. 10 of the Weimar Constitution, all such treaties had to be published 
within one month following their adoption by the Reichstag. Publication ordinarily oc- 
curred, therefore, at a time when the agreement was not yet binding from an international 
point of view. 16 Art. 45, par. 1. 17 Art. 50. 

18 Paragraphs 2 and 3 of Art. 48 read: “If public safety and order in the German Common- 
wealth is materially disturbed or endangered, the National President may take the necessary 
measures to restore public safety and order, and, if necessary, to intervene by force of arms. 
To this end he may temporarily suspend, in whole or in part, the fundamental rights estab- 
lished in Articles 114, 115, 117, 118, 123, 124, and 153. 

“The National President must immediately inform the National Assembly of all measures 
adopted by authority of Paragraphs 1 and 2 of this article. These measures shall be 
revoked at the demand of the National Assembly.” 

19 For a list of the ordinances issued under Art. 48, see Rogers, Schwarz and Kaltchas, 
‘*German Political Institutions,” Political Science Quarterly, 1932, p. 583 ff. 

20 Among those who deny the power of the President to conclude treaties under Art. 48 are 
Heilbrunn in the Juristische Wochenschrift, 1931, p. 164, and Méttall, “Staatsvertrag und Not- 
verordnung” in Zentralblatt fiir die Juristische Praxis, 1932, p. 424. Among those who deny 
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While practice does not offer any examples of treaty-making in this man- 
ner, the President has indirectly created, by an emergency decree based on 
Article 48, the possibility of putting treaties into force with the consent of 
the Cabinet but without the approval of the Reichstag. This possibility 
concerned treaties of an economic nature. By an emergency decree of 
December 1, 1931, the government was empowered, in the case of an urgent 
economic need, to order the provisional application of bilateral agreements, 
with the restriction that measures of this kind were to be submitted to the 
Reichstag after its convening and to be annulled at its will.24_ A decree of the 
same content was issued on March 9, 1932.2? 

According to the wording of these authorizations, they concerned only the 
application of the treaty norm as an internal norm and said nothing about 
the power to conclude agreements. In fact, however, under such decrees it 
was possible for the government (or for the President with the government’s 
consent) to make provisional agreements with a view to immediate applica- 
tion without the Reichstag’s collaboration.?* All treaties of this kind, the 
number of which has greatly increased in recent years, contain a special clause 
relating to their temporary application.2* And even if the wording of these 
clauses was not always clear, it must be interpreted as constituting a special 
accord between the contracting parties obligating them to apply the agree- 
ment in a provisional manner before ratification.”5 

It is apparent that in such cases binding agreements are perfected by the 
signature alone whether the negotiators have acted in the name of the Presi- 


dent or of the government, and that the agreements have, at any rate for a 
certain time, the same practical effect as a treaty concluded in the regular 
form.2® If one reads the texts of the emergency decrees, it would seem that 
this procedure was to be used only in exceptional cases. Actually, however, 
it was used considerably in 1931 and even more in 1932.27 And, as we shall 


the power for the declaration of war and the conclusion of peace are Schade, Archiv fiir das 
iffentliche Recht, Neu Folge, Vol. 21, p. 383; Grau in Handbuch des Deutschen Staatsrechts, 
II, p. 285. Schmitz, op. cit., p. 378, upholds the President’s power in all these cases. 

* Reichsgesetzblatt (cited hereafter as RGB.), 1931, I, p. 689. 

* Tbid., 1932, I, p. 121. 23 Cf. Schmitz, op. ctt., p. 375 ff. 

* For instance, the clause “the governments reserve to themselves to apply the accord in 
& provisional manner from a time to be agreed upon by an exchange of notes.” RGB., 1932, 
Part II, pp. 199, 215, 219. 

* Thus a decree of the Foreign Minister providing for the application of a treaty with 
Hungary expressly states that the agreement is applied in a provisional manner “on the 
ground of an accord”’ with the other government. See RGB., 1932, II, p. 129. 

* This relatively independent position of the executive power (the same tendency may be 
found in other States also) results from the obvious necessity of strengthening the govern- 
ment in times of crisis and consequently weakening parliamentary control. In Germany 
especially, this movement may be regarded as a step in the development from the parlia- 
mentary system to the dictatorship. 

"The Reichsgesetzblatt of 1931 contains six such agreements. There were 17 in 1932. 
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see in later pages, it has become the ordinary method of concluding treaties 
under the Third Reich. 


Solemn and non-Solemn Treaties 


Besides those exceptions expressly mentioned in Article 45, the President 
was free to conclude international agreements, subject always to the necessity 
of obtaining the proper countersignature. Within the scope of this exclusive 
competence were all agreements of a purely administrative character, and 
especially those treaties of a political nature which did not deal with matters 
falling within the domain of the legislature. The Treaty of Friendship with 
Turkey of March 3, 1924, and a similar agreement with Afghanistan con- 
cluded on March 3, 1926, may be cited as examples of the latter class.?* 

It was not always clear, however, whether a treaty fell under the provisions 
of Article 45 or not, for the term alliance may be subject to a number of vary- 
ing interpretations. Consequently, the German Government exhibited some 
uncertainty as to whether the Locarno Treaties represented an alliance, 
although it readily decided that an alliance was formed at the time of Ger- 
many’s entry into the League of Nations. But the Locarno Treaties were 
also submitted to the Reichstag (apparently) because of their great political 
importance,”® and similar action was taken with respect to the Kellogg Pact.” 

These examples show that the government presented treaties of great politi- 
cal significance to the Reichstag even if it were not obliged to do so from a 
strictly constitutional point of view. It was a practical method used to insure 
the codperation of the Reichstag which was the organ of control for the general 
policies of the government. On the other hand, other treaties and interna- 
tional declarations of great importance, such as the Statute of the Perma- 
nent Court of International Justice, were ratified without the legislature's 
express consent.*1 

All such treaties which entered into force only by the ratification of the 
head of State are called, in German doctrine, treaties in the solemn form 

(solenne Vertradge) according to a distinction inaugurated by Laband. The 
non-solemn (nicht solenne) treaties (the so-called governmental or adminis- 
trative agreements) are concluded, not by the President himself, but by 4 
special negotiator or by the competent minister, in most cases the Minister 
of Foreign Affairs.*2 This type of instrument is ordinarily limited to agree- 


28 See RGB., 1926, II, p. 173; 1927, II, p. 9. 

29See the declaration of the German Government (Ministers of Interior and Justice 
cited by Poetsch-Heffter, ‘Vom Staatsleben unter der Weimarer Verfassung,” Jahrbuch des 
ffentlichen Rechts, 1929, p. 94 ff. 

30 Some authors held that the Kellogg Pact was submitted to the Reichstag because it 
was an alliance. Cf. Kraus in Handbuch des Deutschen Staatsrechts, Vol. 2, p. 348. 

21 Schuman’s statement to the effect that “all treaties seem to have been submitted to the 
Reichstag” is thus somewhat misleading. See Schuman, article cited, p. 207. 

32 This distinction should be emphasized. In the United States, executive agreements are 
frequently concluded by the President without the codperation of the Senate. Treaties 
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ments which concern the execution of already existing treaties or other ques- 
tions of a technical nature.** 

The legal foundation for the minister to take such action was disputed in 
German doctrine,** since the Weimar Constitution made no provision in 
this connection. In actual practice, however, the powers of the ministers in 
treaty-making were somewhat restricted. If, for example, in the case of 
such a treaty, a negotiator was employed, the full-power was signed by the 
minister, but a certain amount of control was given to the President by the 
provisions of paragraph 106 of the Gemeinsame Geschaftsordnung der 
Reichsministerien (Common Rules of Procedure for the different Ministries 
ofthe Reich). This paragraph stipulated that full powers for the signature of 
international agreements could be given by a minister only under the condition 
that the President be notified of the initiation of negotiations which led to 
the acceptance of international obligations. In case such negotiators did 
not possess the full power definitely to conclude the agreement under con- 
sideration, the approval of the treaty draft was given in the form of a 
Genehmigung (consent), the expression Ratifikation being reserved for the 
formal approval of the President. 

There was in German practice yet another type of treaty which seemed to 
lie between the two ordinary classes already mentioned above. These were 
the agreements which were prepared, not by special negotiators as was the 
case ordinarily with solemn treaties, but by the government itself, which was 
indicated at the head of the treaty as the contracting organ. In spite of the 
seemingly non-solemn form of these instruments, some of them were sub- 
mitted to formal ratification.*® 


The Treaty-Making Power of the German Lander 


Outside the treaty-making power of the Reich organs, there existed under 
the Weimar Constitution the competence of the member states, the Lander. 
Article 78 (paragraph two) provides that “The states, in matters subject to 
their jurisdiction, may conclude treaties with foreign countries; such treaties 
require the assent of the Reich.” 8* The treaty power of the Lander was thus 


which call for ratification, however, must receive the Senate’s consent. In Germany, all 
treaties concluded by the President were subject to formal ratification although not always 
requiring the approval of the Reichstag. 

“Cf. the distinction between solemn and non-solemn treaties made by the German 
Reichsgericht: R.G.Z. 105, p. 156. 

“See, for example, Schmitz, op. cit., p. 316; also Pohl, op. cit., p. 34. 

* The distinction between solemn and non-solemn treaties was also of some significance 
as far as publication was concerned. According to Art. 67 of the Gemeinsame Geschdftsord- 
nung der Reichsministerien, treaties concluded with foreign Powers were to be published in 
the Reichsgesetzblatt. A footnote to the article cited, however, says that mere governmental 
or administrative agreements are to be published only in the Reichsministerialblatt if no 
resolution of the legislative bodies prescribed otherwise and if ratification was not required. 

*Cf. Art. 1, sec. 10 of the United States Constitution by which the states are absolutely 
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restricted to those questions which lay within their own legislative compe- 
tence. As such, according to the Constitution, it concerned those matters 
which were not mentioned as belonging to the legislative competence of the 
Reich in Articles 6-11, but those relating to the concurrent competences of 
the Reich and the Lander (Article 12) only in so far as they had not been 
the subject of national legislation.” 

On the other hand, the Lander were not restricted to matters which their 
legislatures had the authority to regulate, but could also conclude administra- 
tive agreements whenever the Reich itself was not competent to do so. In 
fact, most of the agreements concluded by the Lander were of this nature. 
The consent of the Reich, however, was required for all treaties made by the 
Lander (including those of an administrative character) in order that they 
might be valid from an international point of view.** In all cases this con- 
sent had to be given by the competent minister.*® 

The scope of the treaty-making power at the disposal of the Lander was 
in practice very restricted.*° According to the records of the Weimar Na- 
tional Assembly, one had in mind in drafting Article 78 such matters as the 
regulation of border traffic, questions between a German Land and a foreign 
State relating to the improvement of soil, and the exploitation of water 
power partly within a German state and partly in a foreign country.*! 
Actually, most of the cases that have arisen fall within one of these classes.* 


B. Treaty-MaAKING IN THE THIRD REICH 


With the rise of National Socialism the constitutional situation in Germany 
has completely changed. All developments have tended towards the realiza- 
tion of the Fihrerprinzip which is the essential element of the National 
Socialist doctrine, and which is opposed to all parliamentary principles as 
expressed in the Weimar Constitution. As has already been pointed out, one 
of the most important of these principles was the idea of parliamentary con- 
trol over foreign affairs which, following the idealism of President Wilson, 


forbidden to enter into “any treaty, alliance or confederation,” and without the consent of 
Congress to enter into “any agreement or compact with another State, or with a foreign 
power.” 

37 See Anschiitz, op. cit., I, p. 418. 

38 See Fleischmann, in Handbuch des Deutschen Staatsrechts, Vol. I, p. 214. 

39 Anschiitz, op. cit., I, p. 419. 

40 Cf. Wahl, Die Deutschen Lander in der Aussenpolitik, Stuttgart, 1930, p. 57. 

41 See Bericht und Protokolle des achten Ausschusses der Nationalversammlung, pp. 34-35. 

4 Elden in his Die Staatsvertrige Wiirttembergs mit nichtdeutschen Staaten, Berlin, 1926, 
well illustrates the practical extent of the treaty-making of a German state. According to 
him, Wurttemberg concluded, under the Weimar Constitution (up to 1926), some ten agree- 
ments concerning border traffic, matters relating to policy in regard to foreigners, traffic on 
the Bodensee, and school attendance of children of neighboring states. See Elden, pp. 
124-125. For a survey of the treaties of all German Lander recently in force, see Fleisch- 
mann, op. cit., p. 214 ff. 
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dominated the treaty-making procedure of the German Republic.** Conse- 
quently, this tendency toward the centralization of governmental power in 
one hand can be very clearly seen in the new constitutional provisions relat- 
ing to treaty-making. 

First of all, in this connection, must be mentioned the complete change in 
the position of the executive power in general. By paragraph one of the 
Enabling Act of March 24, 1933 ** (which was adopted in conformity with 
the procedure prescribed in the Weimar Constitution), the Reich Cabinet 
was empowered to enact laws on its own authority, in complete disregard of 
the ordinary legislative process. As a direct result of this law, the Reichstag 
has also entirely lost its position as a control organ. At present it is com- 
posed of followers of the sole party that is recognized in Germany, and its 
members are severely subjected to party discipline and to the leadership of 
Chancellor Hitler. 

Furthermore, all vestiges of cabinet responsibility vis-a-vis the Reichstag 
have been wiped away. In fact, the situation was considerably simplified 
by the death of President Hindenburg and the subsequent law of August 1, 
1934, which united the offices of President and Chancellor.45 By the terms 
of this law, all the rights which formerly belonged to the President passed to 
the Fiihrer and the Chancellor, Adolf Hitler. Actually, the ministers are 
appointed by the Fiihrer and are responsible only to him. They are thus 
mere executors of his will. 

Placed in this situation, the President and Chancellor is entirely free in 
his decisions regarding foreign policy, whereas under the Weimar Consti- 
tution, the President, even in those instances not covered by the provisions 
of Article 45, was subject to a certain control because of the necessity of 
obtaining a countersignature, following the principle of ministerial responsi- 
bility to the Reichstag. It is quite obvious, therefore, that if today the acts 
of the President are countersigned by a member of the Cabinet, this fact does 
not hold the same significance that it did a few years ago. Moreover, since 
the Reichstag no longer functions as a control organ, there is no oppor- 
tunity for interpellation with regard to treaty-making. As a matter of 
fact, the Reichstag has become only an assembly destined to receive 
solemn declarations by the government about important decisions of general 


policy. 


“t The break with the principles of the Weimar Constitution has not driven the National 
Socialist doctrine to a denial of the existence of international law. Indeed, the official doc- 
trine has insisted upon showing the compatibility of the existence of international law and 
the binding force of treaties with the National Socialist concept of law even though it has 
rejected the validity of the Versailles Treaty. See, for example, Schmitt, Nationalsozialis- 
mus und Vdlkerrecht, Berlin, 1934, p. 17; Kraus, “Das Zwischenstaatliche Weltbild des Natio- 
nalsozialismus,”’ Juristische Wochenschrift, 1933, p. 2418 ff. See also the articles by Wolgast, 
Rithland and Walz in Zeitschrift fiir Vélkerrecht, 1934, pp. 128-154. 

“ For the text see RGB., 1933, IT, p. 141. 

“Text in RGB., 1934, I, p. 747. 
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Article Four of the Enabling Act 


Besides the general change in the status of the President in his treaty- 
making competence, the Enabling Act, in its Article 4, has freed him from 
the restrictions imposed by Article 45 of the Weimar Constitution. Article 
4 runs as follows: 


Treaties of the Reich with foreign States which concern matters of na- 
tional legislation do not require the consent of the bodies participating in 
legislation.*® The Reich Cabinet ** is empowered to issue the necessary 
provisions for the execution of these treaties. 


According to the first sentence of Article 4, the President now has the au- 
thority to conclude, without the consent of the Reichstag, even those treaties 
which previously required it, that is, those mentioned in Article 45 of the 
Constitution. While Article 4 refers only to international treaties in general, 
the term treaties must be taken in its larger sense to include alliances.*® This 
follows from the very spirit of the Enabling Act, which tended to exclude the 
Reichstag from all interference in the conduct of state affairs. For that 
reason the theory that alliances still require the approbation of the Reichstag 
must be rejected.*® 

Article 4 must likewise be interpreted so as to bestow upon the government 
not only the power to enact ancillary measures for purposes of executing 
international agreements, but also to enable it to transform the texts of self- 
executing treaties into internal law. Indeed, this fact would have resulted 
already from Article 1 of the Enabling Act, which places all legislative power 
in the hands of the Cabinet.5° 

It seems to be clear that the provisions of Article 4 (sentence two) do not 
cover the international act of treaty-making as some authorities argue.®! 
For even if the President must secure the consent of the legislative power 


“* There is an apparent contradiction between Art. 4 of the Enabling Act, which speaks of 
the bodies participating in legislation, and Art. 45 (par. 3) which speaks only of the Reichstag. 
This is probably due to the fact that the drafters of the Enabling Act had in mind the prac- 
tice under the Weimar Constitution of approving treaties by a formal law, that is, with the 
collaboration of the Reichsrat. 

‘? The term Reichsregierung as used in the Enabling Act does not refer to the minister con- 
cerned, but to the cabinet as a whole. (See Kraus, Deutsches Verwaltungsblatt, 1934, p. 95.) 
This explanation seems necessary in view of the dispute which arose over the use of the term 
in certain dispositions of the Weimar Constitution. 

48 See Schecher, Deutsches Aussenstaatsrecht, Berlin, 1933, p. 38. 

49 Cf. Meissner, Vollmacht und Ratifikation bei vilkerrechtlichen Vertrdgen nach Deutschem 
Recht, Géttingen, 1934, who says that at least theoretically alliances require the Reichstag’s 
consent. Butsee also Kraus in Deutsches Verwaltungsblatt, 1934, p. 92, who is of the opinion 
that alliances need only the consent of the Reich Government. 

5° The fact that the norm contained in the treaty might contradict the Constitution makes 
no difference in the procedure, since Art. 2 of the Enabling Act gives the government the 
right to enact such laws. 
5t See Pfundtner and Neubert in Das neue Deutsche Reichsrecht, note 2 to Art. 4 
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(now the Cabinet) in order to convert a treaty text into municipal law, this 
approval is never required, according to the clear wording of the Enabling 
Act, for the international conclusion of agreements by him.5* However, the 
controversy as to whether the consent of the Cabinet is necessary for the 
international validity of this type of treaty °° is without practical significance, 
for the President is now in a position to secure it if he wishes. Under these 
circumstances, the situation envisaged by the theorists of the Weimar Repub- 
lic of treaties being internationally valid without being able to be executed 
internally has become practically impossible. But even though the Fuhrer 
does not need the approval of the entire Cabinet for the conclusion of agree- 
ments, the complicated nature of national and international affairs makes it 
only natural that he should seek its advice throughout the treaty-making 
process. 

This situation gives yet another aspect to the question of ratification. 
Before the Enabling Act, most of the treaties submitted to ratification were 
those which concerned matters falling within the legislative competence of 
the Reich. At present (the question of whether or not the full powers have 
been exceeded being without practical interest) the reservation of ratification 
has no longer the purpose of permitting the President to secure the consent 
of the legislative bodies; ** instead it has only the effect of allowing the chief 
of state to reéxamine at leisure the treaty text. 

For the reasons cited above, the theoretical difference (if there is one) 
between the conclusion of an ordinary treaty and in the declaring of war 
and the conclusion of peace, is without practical importance. Under the 
Weimar Constitution peace-making and war-declaring required a national 
law for their international validity. But Article 4 of the Enabling Act does 
not refer to these special cases, and the Official Commentary does not mention 
them. Consequently, the provisions of the Weimar Constitution remain in 
force with the restriction, however, that the enactment of a law now belongs 
to the Cabinet according to the terms of the Enabling Act. Thus the differ- 
ence in respect to ordinary treaties lies in the fact that here (in connection 


82 See Kraus, Deutsches Verwaltungsblatt, 1934, who holds that Art. 4 gives the Cabinet a 
special power to issue decrees in these matters distinct from the power to issue laws granted 
by Art. 1. 

5% It is interesting to note that only in the case of the agreement of Feb. 8, 1935, between 
the Governing Commission of the Saar and the German Government, was the text of the 
agreement approved in the form of a law as it was used for the approval of treaties by the 
Reichstag under the Weimar Constitution. The action apparently was taken for reasons 
valid only in this isolated instance. See RGB., 1935, II, p. 53. 

“This being true, the question might be raised as to whether or not the President, who 
has through negotiators concluded the treaty by his own right, would have the right to refuse 
ratification. This question, which was heatedly debated during past centuries, lost its sig- 
nificance with the advent of constitutional government, but might possibly arise once more 
with the abolition of legislative control over the chief executive. 

Cf. Meissner, op. cit., p. 54. 
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with war and peace) the international validity certainly depends upon the 
consent of the Cabinet. Since a difference of opinion between the President 
and his ministers is unthinkable under present conditions, the distinction is 
of theoretical importance only.*® 

Practically, the procedure for treaty-making, for solemn treaties, is now 
the following. After the signature of an agreement by the negotiators, it is 
submitted to the Cabinet, and if its consent is given, the President proceeds 
to ratification, the ratification instrument being countersigned by a member 
of the Cabinet. When the treaty enters into force by the exchange of ratifi- 
cations, the fact is announced simply by a notice in the Reichsgesetzblatt 
(Part II) signed by the Foreign Minister and the head of any other ministry 
concerned. Even in the case where publication has the function of trans- 
forming a treaty text into municipal law, the term “law” is not used.**? The 
announcement contains the text of the treaty. There is, however, no specified 
time within which publication must take place. In contrast with the situa- 
tion under the Weimar Constitution, the text of the treaty may now be 
published at a date which best corresponds to the time of its entry into force.** 


Solemn and non-Solemn Treaties 


Besides this solemn form, there still exists the same possibility for the 
conclusion of non-solemn treaties or administrative agreements as under the 
Weimar Constitution. The distinction, however, becomes one of formality 
even more than it was. Under the Weimar Constitution a material limitation 
existed in that all treaties which were to be submitted for the approval of 
the Reichstag had to be signed with a ratification reservation and were there- 
fore concluded in the solemn form. At present, the fact that an agreement 
falls within the scope of national legislation offers no obstacle to its con- 
clusion without ratification being reserved. Practically, a vague limitation 
is imposed by the custom that all treaties of a certain importance call for 
ratification. The limits within which the non-solemn procedure may be 
applied are narrowed still more by the restrictions erected by the constitu- 
tional systems in other countries. 

Under the new régime also we find treaties which contain declarations of 
the government but which are submitted to ratification.»® Since the death of 


56 Cf. Wertheimer, “The Third Reich,” Foreign Policy Reports, June, 1934. The author 
suggests that the consent of the Reichstag might possibly be required in these cases. 

57 If a special execution law is needed, it is published in the Reichsgesetzblatt (Part I) in the 
form of an ordinary law. 

58 Cf. Kraus, Deutsches Verwaltungsblatt, 1934, p. 94; Meissner, op. ctt., p. 66. 

5° See, for example, the agreement with Poland (Jan. 26, 1934) concerning the regulation 
of political relations between the two countries. RGB., 1934, II, p. 117. On the contrary, 
the declaration of the Reich Government contained in the exchange of notes between the 
German and French Foreign Ministers and the President of the Saar Committee for the 
plebiscite (July 1 and 2, 1934) concerning guarantees for the freedom of the vote was not 
followed by ratification. See RGB., 1934, II, p. 735. 


Pr 
wh 
grc 
the 
pos 
We 
suc 
ing 
ple 
coc 
leg 
bee 
of | 
unt 
ad 
lay 
the 
can 
co 
the 
or 
its 
wo 
scit 
pov 
ca 
Na 
tha 
pro 
re 
60 
Pres 
Hitl 
RGE 
61 
62 
64 
65 
ques 
in t 
it th 
own 


TREATY-MAKING IN POST-WAR GERMANY 229 


President Hindenburg, however, the type of agreements concluded by the 
whole Cabinet and requiring formal ratification disappears as a distinct 
group because in these cases the President (and Chancellor) collaborates in 
the entire process as in the conclusion of an ordinary solemn treaty. 

The question if, in conformity with the Enabling Act, there still exists the 
possibility of making treaties according to the form established by the 
Weimar Constitution, seems to be without practical significance.** Even if 
such a procedure were to be applied, it would have an entirely different mean- 
ing than before the advent of the Hitler régime. This follows from the com- 
pletely altered position of the Reichstag as outlined above. Moreover, the 
codperation of the Reichsrat is no longer possible because its collaboration in 
legislation was taken away by the law of February 14, 1934,® and it has 
been abolished. 

Still a third democratic element has been discarded in that the possibility 
of holding a plebiscite in the treaty-making process no longer exists as it did 
under the Weimar Constitution. The new government, has, however, found 
a different method of invoking the opinion of the people. Article 1 of the 
law of July 14, 1933,* provides that the Reich Government may submit to 
the electorate the question as to whether or not it approves a measure (which 
can be a law) contemplated by the government. Such a measure may also 
concern an international agreement. The legal importance of the decision of 
the people is not entirely clear, either in the event the proposition is approved 
or if itis rejected. At any rate, in the case of a treaty which needs a law for 
its conversion into an internal norm, the consent of the majority of the people 
would replace the decision of the Reich Government, for whenever the plebi- 
scite concerns the making of a law the people become the true legislative 
power.® 

An example of the use of this procedure in connection with foreign policy 
came about in 1933 when the withdrawal of Germany from the League of 
Nations was submitted to the approval of the people.® It is possible also 
that the return of the Reich to Geneva may be accompanied by the same 
process. But while this method of consulting the popular will represents the 
remaining democratic element in the National Socialist constitutional order, 


* An example of the lack of clear distinction which results from Hitler’s functions as both 
President and Chancellor may be found in practice by the fact that now, in solemn treaties, 
Hitler as the giver of the full power is designated as Chancellor and not as President. See 
RGB., 1934, II, p. 1388; 1935, II, pp. 13, 26, 311. 

"Cf. Meissner, op. cit., p. 67; Kraus, Deutsches Verwaltungsblati, 1934, p. 93. 

"See RGB., 1934, I, p. 89. 3 Jbid., 1933, I, p. 479. 

“ Pfundtner-Neubert, op. cit., note 2 to par. 3 of the law cited. 

© The text of the ballot contained a proclamation of the government with the following 
question : “Does the German people approve the policy of the government as submitted to it 
in the proclamation of the Reichsgovernment on October 14, 1934, and is it ready to declare 


it the expression of its own opinion and of its own will and to acknowledge it solemnly as its 
own?” 
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it obviously has little in common with the system of parliamentary control as 
exercised in the days of the Weimar Republic. 


Treaty-Making in Emergency Cases 


The application of Article 48 (the validity of which has remained un- 
touched by the Enabling Act) is, under existing conditions, no longer practical 
because the President does not need to exercise such a power in order to carry 
out his program. Nevertheless, special privileges corresponding to those 
given the government by the emergency decrees of 1931 and 1932 are given 
to the Minister of Foreign Affairs by the law of April 4, 1933, concerning 
the Provisional Application of Bilateral Economic Agreements with Foreign 
States.*® Under the terms of this law the Foreign Minister is empowered to 
decree the provisional application of such agreements in case of urgent eco- 
nomic necessity. 

Treaties concluded in this way include the ordinary ratification reservation, 
but they further contain a special agreement which ordinarily runs as follows: 
“The contracting parties agree that the treaty shall be applied in a provisional 
manner even before the exchange of the ratification instruments” from a date 
specifically mentioned; or simply, the parties “will apply the treaty in a pro- 
visional manner” from the date indicated; or the contracting parties “reserve 
the right to apply the agreement from a time to be determined at a later date 
before ratification.” ®* In execution of this special arrangement, the Foreign 
Minister issues a decree which he publishes in the Reichsgesetzblatt ordering 
the temporary application of the treaty in question. At the same time he 
announces its text. When ratification has followed, this fact is also an- 
nounced by the Foreign Minister in the usual way, mention being made that 
the agreement has already been applied. It is interesting to note that the 
greater part of the treaties entered into by Germany during 1933 and 1934 
were concluded in this way.® 

Here, as in the case of the decrees of 1931 and 1932, the authorization 
concerns the application of the treaty provisions as internal norms. For this 
purpose the powers of the Cabinet, which is the ordinary legislative power, 
are transferred to the Foreign Minister. The legal situation of the President, 
the representative of the Reich in treaty-making, is theoretically not changed. 
However, a very great number of treaties of this kind are concluded by an 
exchange of notes under the direction of the Foreign Office. In such a case 
it is the Foreign Minister who establishes the treaty text, thereby concluding 


% RGB., 1933, I, p. 162. 

*7 For examples see RGB., 1934, II, pp. 17, 25, 57, 93, 99, 160, 817, etc. 

88 Forty-three of these special agreements appear in the Reichsgesetzblatt for 1934 (there 
were 33 in 1933), while about 20 international agreements of every other type were included. 
It should be said, however, that not all the treaties concluded in 1934 appear in the Reichs- 
gesetzblatt of that year. Likewise, the treaties published in 1934 were not all concluded 
during that year. 
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the special agreement relating to provisional application, and making the 
treaty binding (in practice) for his State. The ratification of the President 
which follows appears to be little more than a mere formality. Indeed, in 
many instances the temporary character of economic agreements results in 
the fact that they are often entirely executed even before ratification is 
given.®? 

Nevertheless, according to the official introduction to the law of April 4, 
1934, the Foreign Minister is restricted in his power by the obligation to secure 
the opinion of the other ministers concerned, ordinarily the minister in charge 
of economic matters. 

In view of the comparative speed with which the German Government may 
now proceed to ratification, the reason for bestowing such a privilege upon 
the Foreign Minister is not exactly clear. The official introduction to the 
law explains that the provision is necessary because it would not always be 
possible to secure the consent of the entire Cabinet as soon as the need for 
certain economic agreements might require it. In fact, however, a more valid 
reason would seem to lie in the constitutional systems of other States which 
ordinarily require a relatively long time for the completion of the ratification 
process. 


The Present Position of the German Lander 


The authority of the German Lander to make international agreements 
disappeared during the process of the reformation of the Reich which tended 
to complete political centralization and abolish the particularism of the com- 
ponent states. The law of March 31, 1933, stipulated that the treaty-making 
of the Linder should be controlled by a procedure similar to that established 
for the Reich in Article 4 of the Enabling Act.7° By the law of January 30, 
1934, however, the sovereign rights of the states were transferred to the 
Reich.71 Since under the terms of the latter statute the Lander lost their 
state character and became mere administrative areas, a treaty concluded in 
their name is no longer possible.72 This fact is shown by the decree of 
February 2, 1934,73 which declared that the treaties and administrative agree- 
ments which had been concluded in the past by the Lander with one another 
or with the Reich are not touched by the transfer of the sovereign rights of 
the Linder to the national government. This implies the impossibility of 
concluding treaties in the future even in the relations between the Linder 


” For example, a customs agreement signed by Germany and Czechoslovakia in 1933 was 
modified by a note exchange in January, 1934. This modification provided for application 
from January to June, 1934. The two agreements were applied provisionally and the first 
was ratified during 1934 without mention being made of the second. Ratification of the 
modification agreement apparently did not follow in 1934. Thus during the entire period of 
its application the second agreement has remained without ratification. See RGB., 1934, 
II, pp. 25, 351. 

” RGB., 1933, I, p. 1531. 1 RGB., 1934, I, p. 75. 

"Cf. Nicolai, Der Neuaufbau des Reichs, p. 55. 73 RGB., 1934, I, p. 81. 
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themselves or between one of the Linder and the Reich.** So much the more 
the possibility of the Lander entering into agreements with foreign States 
must be excluded. 

In fact there are a number of agreements between German Lander which 
have been concluded following the entry into force of the cited decree.> But 
in these cases only the text of the agreements is established by the Linder 
authorities, validity being given to them by a decree of the Reich Minister 
of the Interior. Since the Lander officials cannot make binding agreements 
even in this connection, the probability is not very great that they would be 
authorized as officers of the national government to conclude treaties with 
foreign States (with relation to the territory of the Land concerned) in the 
name of the Reich. It is true that the decree of February 2 stipulates in 
Article 1 that the execution of the sovereign rights transferred to the Reich 
by the law of January 30, 1934, is given back to the Lander as far as the 
national government itself does not make use of these rights. Nevertheless, 
the practice in connection with the conclusion of agreements between the 
Lander themselves shows clearly that the Reich does not wish to leave any 
independent power of treaty-making to the Lander authorities. 

The question of what happens to the existing treaties between the Lander 
and foreign States was not solved by the decree of February 2. It must be 
answered by a study of the doctrine of state succession. 


% Pfundtner-Neubert, op. cit., note 3 to the decree of Feb. 2, 1934; see also Nicolai, op. cit., 
p. 52. 

% For example, see the following agreements: Prussia-Hamburg, RGB., 1934, II, p. 371; 
Prussia-Saxony, RGB., 1934, II, p. 850; PrussiaSchaumburg-Lippe, RGB., II, p. 1043; 
Bavaria-Wurttemberg, RGB., II, 1934, p. 1057; Bavaria-Wurttemberg, RGB., 1935, II, p. 34; 
Prussia-Hesse, RGB., 1935, II, p. 179; Prussia-Mecklenburg, RGB., 1935, II, p. 304; Prussia- 
Oldenburg, RGB., 1935, II, p. 371; Prussia-Hamburg, RGB., 1935, II, p. 379. 
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SOME ASPECTS OF THE JURISDICTION OF THE PERMANENT 
COURT OF INTERNATIONAL JUSTICE 


By Swney B. Jacosy 


Doctor of Law and former Assistant Lecturer at the University of Berlin 


The problem of jurisdiction is of even greater importance in international 
law than it is in the domain of municipal law. This may easily be understood 
because, up to the present, no international tribunal has been furnished with 
obligatory jurisdiction binding upon all States. In consequence, the judicial 
settlement of many international disputes depends upon the preliminary 
question whether any tribunal has jurisdiction over the case. Although since 
the foundation of the Permanent Court of International Justice at The Hague 
a tribunal invested with a very comprehensive jurisdiction exists,! it is, never- 


1 Art. 34ff of the Statute of the Permanent Court, concerning its jurisdiction, read as 
follows: 


Article 34 
Only States or Members of the League of Nations can be parties in cases before the Court. 


Article 35 


The Court shall be open to the Members of the League and also States mentioned in the 
Annex to the Covenant. 

The conditions under which the Court shall be open to other States shall, subject to the 
special provisions contained in treaties in force, be laid down by the Council, but in no case 
shall such provisions place the parties in a position of inequality before the Court. 

When a State which is not a Member of the League of Nations is a party to a dispute, 
the Court will fix the amount which that party is to contribute towards the expenses of the 
Court. 

Article 36 


The jurisdiction of the Court comprises all cases which the parties refer to it and all mat- 
tere specially provided for in Treaties and Conventions in force. 

The Members of the League of Nations and the States mentioned in the Annex to the 
Covenant may, either when signing or ratifying the protocol to which the present Statute 
is adjoined, or at a later moment, declare that they recognize as compulsory ipso facto 
and without special agreement, in relation to any other Member or State accepting the same 
obligation, the jurisdiction of the Court in all or any of the classes of legal disputes concern- 
ing: 

(a) The interpretation of a treaty; 
(b) Any question of international law; 
_ (c) The existence of any fact which, if established, would constitute a breach of an 
international obligation; 
_ (d) The nature or extent of the reparation to be made for the breach of an interna- 
tional obligation. 
The declaration referred to above may be made unconditionally or on condition of reciproc- 
ity on the part of several of certain Members or States, or for a certain time. 

In the event of a dispute as to whether the Court has jurisdiction, the matter shall be 

settled by the decision of the Court. 
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theless, significant that in many cases before the Permanent Court a plea to 
the jurisdiction has been raised with the obvious intention of preventing a 
legal decision on the merits. 

A consideration of the limits of the Court’s jurisdiction may, therefore, be 
justified. In the cases hitherto decided by the Court, sufficient material to 
deal with several problems connected with this question may be found. The 
limitations of its jurisdiction will be considered under the following cate- 
gories: 


(A) Those resulting from the character of the dispute. This part will 
be concerned with the attitude taken by the Court with respect to indi- 
vidual claims, to disputes involving only questions of municipal law, as 
well as to domestic jurisdiction and to political disputes. 

(B) Those limits originating from the concurrent jurisdiction of other 
international institutions. 


Because of the nature of the Court’s defined jurisdiction, there is no pre- 
sumption in favor of its jurisdiction. Although the Court has, on various 
occasions,” stressed this principle, the following pages will demonstrate that 
the Court, in its treatment of the problems here considered, has not tended to 
decline jurisdiction; rather an opposite tendency might be deduced from the 
Court’s jurisprudence. 

With regard to individual claims, there must first be an inquiry as to 
whether and to what extent a State is authorized to resort to judicial pro- 
ceedings before the Court on behalf of individual claims. We shall further 
examine whether the Court’s jurisdiction is limited to cases involving a 
breach of international law. 

At various times the Court has dealt with claims of States deriving from 
individual claims, but in no case to date has jurisdiction been declined on the 
ground that the claim was in reality an individual one. It is true that inter- 
national disputes often originate in controversies between a State and indi- 
viduals,? but it is also true that, according to Article 34 of the Statute, only 
States or members of the League of Nations can be parties before that Court. 
The controversy must therefore be taken up properly by the State in every 
case. The Court has often declared that a State, by so doing, in reality 
asserts its own rights,‘ and that the difference becomes one between two gov- 


2 Publications of the Permanent Court, Series A, No. 2 (Mavrommatis Case), p. 16; Series 
A, No. 9 (Chorzéw Case), p. 32; ef. the opinions voiced by Judges Moore (Series A, No. 2, 
p. 60) and Négulesco (Series A, No. 15, p. 69); see also Manley O. Hudson, “Independence 
of the Permanent Court of International Justice,’’ American Bar Association Journal, 1931, 
p. 432; G. de Magyary, La juridiction de la Cour permanente de Justice internationale, 1931, 
pp. 286-287. 

3 See e.g. Series A, No. 20, dissenting opinion by Judge Novacovitch, p. 77; T. Sobolewski, 
“La Cour permanente de Justice internationale et les droits et intéréts des particuliers,” 
Revue générale de droit international public, 1931, p. 427; Manley O. Hudson, The Perma- 
nent Court of International Justice, 1934, pp. 356-357. 

‘Cf. G. Salvioli, “La jurisprudence de la Cour permanente de Justice internationale,” 
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ernments. The existence of such a controversy has been recognized even 
in the two loan cases® where the controversies between the Serb-Croat- 
Slovene and the Brazilian Governments and their individual creditors did not 
differ substantially from the dispute which was submitted to the Court by 
means of an agreement between the States. In these cases, the Court did not 
limit its jurisdiction, but rested it solely on the fact that the two governments, 
not the government and its creditors, are the parties to the controversies. 
Likewise, the Court has in no case suggested that special conditions must 
be fulfilled before a State may enter into judicial proceedings because of such 
claims. In particular, it did not take a firm stand as to whether the indi- 
vidual must first have exhausted the local remedies open to him. This prob- 
lem ® was merely adverted to by the Court, which was able in all cases to 
avoid deciding it. In the order concerning the Administration of the Prince 
von Pless,’ the Court did not consider it necessary to pass upon this problem, 
since, in any event, it would be an advantage to the Court to be acquainted 
with the final decisions of the Supreme Polish Administrative Tribunal upon 
the appeals brought by the Prince von Pless. In the Mavrommatis Case, the 
Government of His Britannic Majesty maintained that it is an “elementary 
principle of international law” that no State is entitled to take up the claim 
of its subject or citizen against a civilized foreign Government until after he 
has exhausted his judicial remedies in the courts of the foreign country, pro- 
vided those courts are open to him for the purpose.* In that case, as well as 
in the case concerning the Factory at Chorzdéw,® both brought before the 


Court by a unilateral request, the dispute referred to the application of a 
special international instrument. It was for this reason that the Court could 
justifiably abstain from deciding the issue; for, if there exists a dispute be- 
tween two governments over the terms or the application of a special inter- 
national instrument, the solution of such a dispute cannot be considered as 
being dependent upon any action to be undertaken by a national of one of the 
countries. 


Recueil des Cours, 1926, II, pp. 39-40; G. de Magyary, op. cit., pp. 200-201; Series A, 
No. 2, pp. 12-13, contra, dissenting opinion by Judge Lord Finlay relative to the terms of 
the Mandate (p. 38). 

‘Series A, No. 20, p. 18; A, No. 21, p. 101, and in the case relating to the Royal Hungarian 
Peter Pézmdny University (Series A/B, No. 61, p. 221) where a judgment given in a litiga- 
tion to which one of the parties was a private individual formed the subject of a dispute 
between two States submitted to the Court. 

‘Edwin M. Borchard, Diplomatic Protection of Citizens Abroad, 1922, treating exhaus- 
tively this problem relative to diplomatic protection; cf. A. Raestad, ‘‘La Protection Diplo- 
matique des Nationauz al’ Ftranger,” Revue de droit international, 1933, pp. 538-542. 

’ Preliminary objection, Series A/B, No. 52, pp. 15-16. 

* Cf. Series C, No. 13, III, pp. 44-45, 77, 98-99, 379, 464-465, 485-486. 

*Series A, No. 9 (claim for indemnity; jurisdiction), where the problem was treated by the 
representatives of the two parties (see Series C, No. 13, I, pp. 49, 64-69, 102-103); cf. N. 
Feinberg, La Juridiction de la Cour permanente de Justice internationale dans le syst?me 
de la Protection Internationale des Minorités, pp. 65-69. 
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But in the Loan Cases, brought by a special agreement, no special inter- 
national instrument which directly engaged the State’s responsibility was 
concerned. In such a case, the principles governing diplomatic protection, 
that only where the local remedies have been exhausted 1! may a State take 
up the claim of one of its subjects, is apparently in force.2 However, in the 
Loan Cases, the Court did not have to consider the question in all its in- 
tricacy, since the two States had agreed to have recourse to the Court; !* this 
agreement waived '* the above-mentioned principle of international law. 

Similarly, the Court has not tended to restrict its jurisdiction by requiring 
that before judicial proceedings diplomatic negotiations between the govern- 
ments must have been undertaken. The Court considered this question in 
the course of a dispute originating from an individual claim. Where no ex- 
press provision establishing such diplomatic negotiations could be shown, the 
Court held they were unnecessary; '® more important, the Court maintained 
a broad attitude even toward the mandatory clauses which expressly provide 
for “diplomatic negotiations.” In the Mavrommatis Case,!* negotiations 
between the private person and the authorities had already defined all the 
points at issue between the two governments; the Court, therefore, demanded 
no strict fulfillment of the requisite of diplomatic negotiations, since it 
would be “incompatible with the flexibility which characterizes international 
relations to require the governments to reopen a discussion which has in fact 
already taken place and on which they rely.” 

Likewise, as to the substance of such disputes, the Court has not been 
reluctant in assuming jurisdiction; in the Loan Cases, it assumed jurisdiction, 
although here no breach of general or special public international law had 
been alleged and although it could not be shown that an international claim 


10 Edwin M. Borchard, op. cit., in particular, section 381. 

1 Art. 31 of the General Act of Geneva, 1928, expressly states the right of a party to oppose 
the different procedures so long as no final decision has been given by the internal authorities. 

Cf. Frede Castberg, ‘‘La Compétence des Tribunaur Internationauz,”’ Revue de droit 
international et de législation comparée, 1925, p. 323: the principle need not be applied if the 
treatment is contrary to a respective treaty. 

3 Series A, No. 20, p. 19. 

4 Cf., contra, G. Salvioli, ““Compétence de la Cour permanente de Justice internationale 
dans les controverses de fait,’’ Rev. de dr. intern. et de lég. comp., 1932, p. 84; but see, on the 
similar problem of the “‘intéréi a agir,”’ p. 74, note 5, p. 76, note 7, stating that condition to 
be observed more rigorously in the case of a unilateral than in the case of a bilateral request; 
as to a number of arbitral awards reasoning that by the submission of the case to arbitration 
the two governments must have intended to confer jurisdiction upon the tribunal and to 
supersede the local remedy, cf. Edwin M. Borchard, op. cit., p. 819. 

8 Series A, No. 6 (German interests in Upper Silesia), p. 14. Cf., contra, N. Kaasik, 
‘La clause de négociations diplomatiques dans le droit international positif et dans la juris- 
prudence de la Cour permanente de Justice internationale,’ Rev. de dr. intern. et de lég. comp., 
1933, p. 76ff, especially pp. 82-95. 

Series A, No. 2, p. 15. Cf. Manley O. Hudson, The Permanent Court of Interna- 
tional Justice, 1934, p. 366. 
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was involved.17 The Court admitted that its true function is to decide dis- 
putes on the basis of international law, but endeavored to justify the exten- 
sion by the assertion that Article 36, paragraph 2, of the Statute, according 
to the terms of Article 13 of the Covenant of the League of Nations, provides 
for jurisdiction of the Court in legal disputes concerning “the existence of any 
fact which, if established, would constitute a breach of an international obli- 
gation.” Since these facts “may be of any kind,” }8 it is sufficient, in the 
Court’s opinion, if the question may be decided by application of the munici- 
pal law of a particular country. It follows from such an interpretation that 
the Court—in accordance with the agreement concluded by the parties— 
merely considered '* the relations under the municipal law upon which it gave 
judgment in this case, and even declined to take into consideration facts which 
are outside the scope of the municipal relations; facts which would determine 
the relations between the two States under international law were excluded 
from the deliberations. 

This leads to the most doubtful part of the Court’s interpretation of its 
jurisdiction, namely, whether it has jurisdiction over disputes involving only 
municipal law questions. 

It goes without saying that there is no doubt as to the Court’s authority 
to consider municipal law, so long as the latter is merely an incidental point 
of an international law question forming the subject of the dispute submitted 
to the Court. For in such a case the controversy in reality concerns interna- 
tional, not municipal law. Doubts only arise if the principal subject of the 
dispute involves nothing but questions of municipal law. 

This phase must be treated from various aspects. It covers, first, the 
consideration whether the Court has, in general, jurisdiction over cases of 
domestic law; if this be decided in the negative, then whether such a juris- 
diction may derive from a special agreement of the parties or, at least, from 
an agreement authorizing the Court to decide the case ex aequo et bono. 

In the two Loan Cases the Court applied municipal law,”° to the exclusion of 
any public international law. Two judges?! dissented from the opinion of 
the Court and the judgment has been criticized by different authors.”” 


17 Cf. Hackworth, ‘‘Fundamental Principles Governing International Claims,” American 
Bar Association Journal, 1931, p. 193, requiring ‘‘some act or omission . . . amounting to 
an international delinquency”; see G. Salvioli, loc. cit., p. 85, holding the Court to be 
competent, if a State ‘‘demande cette chose sur la base d’une violation de son droit subjectif 
international 4 ce que son ressortissant soit traité conformément au droit international.” 

18 Series A, No. 20, p. 19; ef. also G. Salvioli, loc. cit., passim. 

1 Series A, No. 20, p. 20. 

*° Cf, Edwin M. Borchard, “International Loans and International Law,’’ American 
Society of International Law, Proceedings, 1932, pp. 148, 165. 

"1. M. Pesséa, p. 62ff, M. Novacovitch, p. 76ff. 

*%T. Sobolewski, loc. cit., p. 420ff; C. Ténékidés, “Les litiges entre Etats et particuliers 
devant la Cour permanente de Justice internationale,” Rev. de dr. intern. et de lég. comp., 1930, 
pp. 483-486; R. Genet, ‘‘ L’affaire des emprunis serbes et brasiliens devant la Cour permanente 
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Article 36, paragraph 2c, of the Statute ** furnishes no basis for such a con- 
struction. It is true that this provision, devised for the optional clause 
régime, might be construed to apply to a jurisdiction deriving from an agree- 
ment of the parties; *4 for Article 36, paragraph 2, a—d, merely illustrates the 
categories possible in legal disputes and should not be interpreted as forming 
a contrast to the provision of Article 36, paragraph 1. But it is not true, as 
maintained by the Court, that such a breach of an international obligation 
existed in the loan cases. In the prior cases deriving from individual inter- 
ests with which the Court dealt,?5 international instruments gave rise to an 
alleged violation of law.2® In the Loan Cases, on the other hand, it was 
solely the terms of municipal law (including the doctrine of the conflict of 
laws) ,27 whose infraction was alleged. 

In order to find a basis for its extensive interpretation, the Court declared 


de Justice internationale et les Principes du Droit international,” Revue générale de droit 
international public, 1929, p. 685ff; idem, Précis de jurisprudence de la Cour permanente de 
Justice internationale, 1933, p. 199ff; but in favor of the Court’s opinion, C. Ténékidés, 
‘La protection internationale des intéréts privés,”’ Rev. de dr. intern. et de lég. comp., 1932, 
p. 98ff (admittedly altering his opinion); Paul de Vineuil, ‘‘Za Cour permanente de 
Justice internationale en 1929,’ Rev. de dr. intern. et de lég. comp., 1930, pp. 775-776; S. 
Rundstein, “‘L’arbitrage international en matitre privée,’’ Recueil des Cours, 1928, III, pp. 
342-343; Germain Watrin, ‘‘Les nouvelles tendances de la Cour permanente de Justice 
internationale,’ Revue de droit international, 1931, pp. 175, 189; A. Hammarskjoeld, ‘‘Za 
Cour permanente de Justice internationale et le Droit international privé,” Revue critique de 
droit international, 1934, p. 315ff, particularly p. 321ff, p. 342ff. 

% Ténékidés, ‘‘La protection,’ loc. cit., note 25, is not justified in holding that Art. 36, 
par. 2b (‘any question of international law”’) also applies; for it is just the international 
character which cannot be predicated on this case, where only municipal law questions 
were in dispute. 

Tn this particular the doubts uttered by Judge Pesséa (Series A, No. 20, p. 64) are ap- 
parently not well founded. 

25 Series A, No. 1 (Wimbledon Case), Series A, No. 2 and A, No. 5 (Mavrommatis Case), 
Series A, No. 6 and A, No. 9 (German interests in Polish Upper Silesia; Factory at Chor- 
z6w). Cf. Series A/B, No. 44 (advisory opinion concerning the treatment of Polish nation- 
alsin Danzig), p. 25: “‘it is not the Constitution and other laws, as such, but the international 
obligation that gives rise to the responsibility of the Free City.” 

* Treaty of Versailles (Series A, No. 1), Palestine Mandate and Protocol of Lau- 
sanne (Series A, No. 2, A, No. 5), Geneva Convention (Series A, No. 6, A, No. 9); ef. T. 
Sobolewski, loc. cit., p. 434, ‘“‘telles décisions sont toujours prises en considération d’un rapport 
de droit international.’’ Likewise, public international law was taken into consideration 
in the case concerning an appeal from a judgment of the Hungaro-Czechoslovak Mixed 
Arbitral Tribunal (Series A/B, No. 61); for, by instituting the Permanent Court as a court 
of appeal against the judgments of the Mixed Arbitral Tribunals with respect to questions 
of jurisdiction or merits—Art. X of the Paris Agreement, April 28, 1930—the contracting 
Powers created public international law, notwithstanding the fact that the judgment of the 
Mixed Arbitral Tribunal was given in a litigation to which one of the parties was a private 
individual. The Court also dealt with international law in the Lighthouses Case (Series 
A/B, No. 62), by discussing whether a successor State is subrogated as regards concession- 
ary contracts entered into with the Ottoman Government (cf. Art. 9 of Protocol XII of 
Lausanne). 27 Series A, No. 20, p. 41. 
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that Article 38 of the Statute, constituting the rules of law applicable by the 
Court, is not to be regarded as negativing the possibility of the Court’s juris- 
diction over disputes which do not require the application of international 
law.28 This declaration appears to be correct, but only in the negative sense, 
i.e., only in so far as it holds that Article 38 is irrelevant. For it cannot be 
admitted—as claimed by Paul de Vineuil 2°—that, by application of the 
“general principles of law recognized by civilized nations” (Article 38, No. 3) 
the Court is entitled to apply “the principles of private law as such.” In 
whatever theoretical manner these “general principles of law” may be de- 
fined,®° they must not be considered by the Permanent Court as comprehend- 
ing municipal private law. The principles of municipal private law can be 
applied only if a transfer has been made to the domain of international law, 
1.¢., if they have, by this transfer, become international public law.*! This 
conclusion is not weakened *? by the fact that the terms of Article 14 of the 
Covenant of the League of Nations (. . . The Court shall be competent to 
hear and determine any dispute of an international character which the 
parties thereto submit to it.) are not repeated within the provisions of the 
Statute; for the Statute of the Court should be interpreted in accordance with 
the meaning of the Covenant.*? Likewise, the opinion of Mr. W. E. Beck- 
ett,34 who refers to the provisions of Article 13 of the Covenant is not well 
founded, since it is Article 14, not Article 13, which deals in extenso with 
the Permanent Court; Article 14, thus, must be considered as forming the 
sedes materiae as far as the Permanent Court is concerned. 


** Series A, No. 20, p. 20. 

%* Loc. cit., p. 775; see also G. de Magyary, op. cit., p. 68, holding the Court competent 
to consider ‘‘des affaires privées, que de celles, rentrant dans le droit public ou le droit ad- 
ministratif.’’ 

Cf. J. Spiropoulos, Die allgemeinen Rechisgrundsaetze im Vélkerrecht, 1928, p. 6ff, 
holding them to be a sort of “‘natural law”; H. Lauterpacht, Private Law Sources and Analo- 
gies of International Law, 1927, p. 81ff; K. Strupp, ‘‘ Le droit du juge international de statuer 
selon V équité,”’ Recueil des Cours, 1930, III, p. 473ff, contending that private law may enter 
into the domain of international by means of an analogy; particularly Haerle, Die Allge- 
meinen Entscheidungsgrundlagen des Staendigen Internationalen Gerichtshofes, 1933, p. 130ff, 
where the whole bibliography may be found. 

Cf, Series A, No. 7 (German interests in Polish Upper Silesia), p. 19: ‘“‘The Court is 
certainly not called upon to interpret the Polish Law as such”; see R. Genet, loc. cit., 
p. 694; D. Négulesco, “‘La jurisprudence de la Cour permanente de Justice internationale,” 
Revue générale de droit international public, 1926, p. 200; contra, the observations by Judge 
Kellogg, Series A, No. 24, p. 40, holding that ‘general principles of law might include, 
not only international law, but such rules of domestic law as would be applicable to the 
decision of the case in hand.” 

2 As claimed by P. de Vineuil, loc. cit., p. 776; contra, Ten Years of International Juris- 
diction (1922-1932), p. 31. 

8 Cf. Salvioli, ‘La compétence,’’ loc. cit., pp. 72-73, 79-80 (deeming the Court only com- 
petent to decide “‘toutes affaires internationales”) ; T. Sobolewski, loc. cit., p. 426ff. 

4 “Tes questions d’intérét général au point de vue juridique dans la jurisprudence de la Cour 
permanente de Justice internationale,” Recueil des Cours, 1932, I, p. 220, note 1. 


240 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


It may be noted, however, that on other occasions the Court stressed the 
difference between the domain of international law and the domain of munici- 
pal law. So it ruled, while considering the question of indemnity, that “the 
damage suffered by an individual is never . . . identical in kind with that 
which will be suffered by a State.” 5 Deliberations of a similar nature 
caused the Court, in the Prince von Pless Case,** to raise proprio motu the 
question whether on the basis of Article 72, paragraph 3, of the Geneva Con- 
vention concerning Upper Silesia of May 15, 1922, a State may, in its capacity 
as a member of the Council, claim that an indemnity be awarded to a national 
of the respondent State, who is a member of a minority.” 

The Court’s judgment concerning the Loan Cases was also based ** on the 
fact that the case was brought before the Court by a special agreement con- 
cluded by the parties. This fact, however, does not alter the legal situation 
and does not confer jurisdiction upon the Court in a case where the latter 
must be denied because the dispute lacks an international character. It is 
the comprehensive wording of Article 36, paragraph 1, of the Statute which, 
in the Court’s opinion,®® supports its affirmative decision; but as stated, the 
Court’s jurisdiction should not be considered as covering disputes which in- 
volve only problems of municipal law. 

In this connection, the legal nature of a special agreement, provided for in 
Article 36 of the Statute,*® may be briefly explained. Such a special agree- 
ment constitutes merely a form in which proceedings before the Court may 
be introduced (see Article 39 of the Rules of the Permanent Court) ; it is, as 


such, only of a formal, not of a substantive character, and does not create any 
substantive international law. An agreement of this kind is, therefore, valid 
only in so far as it is consistent with the spirit of the Statute, viz., the parties 
cannot go beyond its terms.*! 


% Series A, No. 17, p. 28. Not quite as clear are the views in Series A, No. 9, p. 27; of. 
Jean Collette, Les principes de droit des gens dans la jurisprudence de la Cour permanente de 
Justice internationale, thése, Université de Paris, 1931, p. 130ff (“double dommage’’). 

%¢ Series A/B, No. 52, p. 15. 

37 Cf. Salvioli, ‘La compétence,”’ loc. cit., pp. 87-88, justifiably holding that, in general, 
the reparation may be directly awarded to an individual. ‘La réparation n’est donc pas 
une indemnité pour la violation du droit subjectif international de I’ Etat, mais elle est I’ limina- 
tion du fait dommageable pour le particulier, qui constitue la base matértelle formant l’origine 
de la violation du droit subjectif international de l’ Etat.” 

* Series A, No. 20, p. 19; Ténékidés, “La protection,” loc. cit., p. 98. 

3® Series A, No. 20, p. 19. This argument, however, is, in the Court’s opinion, apparently 
not of a decisive nature, for the Court interprets Art. 36, par. 2, also as giving jurisdiction 
in matters not pertaining to international law. 

40 With reference to other agreements cf. F. Castberg, loc. cit., pp. 313ff, 329ff as to the 
application of internal law. 

“1 Series A, No. 20, dissenting opinion by Judge Pessdéa, p. 65; Series A, No. 24 (Free Zones 
Case), observations by Judge Kellogg, p. 37; ¢f. Salvioli, ‘La compétence,” loc. cit., pp- 
81-82, considering the nature of the Court, ‘‘qui n’a pas éé constitué pour étre mis au service 
exclusif de ces deux Etats.” Only if the two governments admit ‘que la justice interne re- 
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Since the above-asserted lack of jurisdiction results from the legal nature 
of the dispute and from a general interpretation of the Court’s réle as deter- 
mined by the Statute, a special agreement cannot confer jurisdiction upon the 
Court in such cases. An altogether different situation, however, must be met 
if the parties conclude not only a special agreement of the kind provided for 
in the Court’s Statute and its Rules, but if they create substantive rules of 
international law for the dispute in hand and have, to this end, signed a con- 
vention.*? By a substantive agreement of this nature, the dispute, originally 
only of a municipal law character, would be transferred into the domain of 
international law and would fall under the Court’s jurisdiction. There exists 
no principle which requires that such an international instrument must be 
separated from the special agreement provided for in the Court’s Statute; 
agreements of these two kinds, though differing greatly in their legal nature, 
may be embodied in the same instrument. 

The Court’s decision to assume jurisdiction over the two Loan Cases ap- 
pears to be an unjustified extension of its jurisdiction; this can, however, not 
be maintained with respect to the later judgment in the Lighthouses Case 
between France and Greece.** By the special agreement, the Court was 
called upon to give its decision whether a contract between a French firm and 
the Ottoman Government renewing concession contracts granted to the firm, 
was duly entered into and was accordingly operative as to lighthouses situated 
in the territories assigned to the Greek Government after the Balkan wars or 
subsequently. Although the Court dealt with the intention of the parties 
concerning the scope of the contract and considered whether this contract was 
“duly entered into” according to Ottoman constitutional law—all problems 
not governed by international law,—the question of jurisdiction was not even 
mentioned. The decision seems correct, since that examination covered only 
an incidental point ** of a question of international law, namely, whether the 
territorial sovereign is entitled, in occupied territory, to grant concessions 
legally enforceable against the State which subsequently acquires the terri- 
tories it occupies. In this connection the Court applied a clause of an inter- 
national treaty, namely Article 9 of Protocol XII of Lausanne. 

However, it remains doubtful whether the absence of an international law 
question 5 may be replaced by an agreement of the parties to decide a case 


gulitre fait défaut, et que la possibilité d’un recours juridictionnel n’existe pas,” the controversy 
has an international character; see also, contra, G. Watrin, loc. cit., p. 183. 

“Cf. Albert Andrews Roden, “La compétence de la Cour permanente. Les observations 
Kellogg,” Rev. de dr. intern. et de lég. comp., 1931, p. 759, n. 8, holding that the Court might 
have been able to decide the Free Zones Case “si le Compromis spécial avait indiqué un 
accord antérieur devant servir de base aux nouvelles dispositions.”’ 

“ Series A/B, No. 62. 

“This subordination is clearly expounded by Judge Anzilotti in his separate opinion, 
p. 30ff. The legal meaning of the expression ‘‘dament intervenu” in the special agreement, 
decided differently by the Court and by Judge Anzilotti, does not relate to the jurisdiction. 

“ Cf. de Magyary, op. cit., p. 68, not requiring the matter to be of a juridical character. 
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ex aequo et bono (Article 38, paragraph 2, of the Statute). Although the 
legal importance of the provision is not entirely clear, it may be safely stated 
that its purpose is to authorize the Court to apply the principle of equity and 
justice, 2.e., to neglect strict law ** so far as the application of rules is con- 
cerned; Article 38, paragraph 2, therefore, merely adds rules which the Court 
may apply in rendering a decision, but it does not relate to the character of 
cases that might fall under the Court’s jurisdiction. Cases that are not of an 
international character cannot be brought before the Court, even by means of 
an ex aequo et bono agreement. 

The reflections hitherto made are closely connected with the general problem 
relating to the limits of the Court’s jurisdiction: may the Court extend its 
jurisdiction to matters which international law recognizes to be solely within 
the domestic jurisdiction of a State? (In principle, the question of national- 
ity, the fixing of custom barriers, the municipal constitution of a State, the 
form of government, administrative and judicial organization, internal and 
external security, etc.) The conception of this domaine réservé,*" as well as 
the legal meaning of the qualifications of disputes as political disputes—ques- 
tions that are often considered jointly—are not only of theoretical value, but 
have been treated by the Court in connection with its jurisdiction. 

The problem of domestic jurisdiction may arise in a case which has been 
submitted to the Court by a unilateral request. In such a case the problem 
will not offer great difficulties. For the international instrument upon which 
the jurisdiction of the Court is based may take a subject-matter out of this 
domaine réservé. This might frequently happen, since the contents of this 
domain are not fixed, but depend upon the development of international 
relations.4® The right of a State to use its discretion in matters which are 
not, in principle, regulated by international law, may be “restricted by obliga- 
tions which it may have undertaken towards other States.” 4° But if no such 
restriction can be shown, the subject remains within the exclusive domestic 
jurisdiction of the State.®° 

46 Cf. de Magyary, op. cit., p. 57. 

‘7 Cf. Art. 15, par. 8, of the Covenant of the League of Nations; Art. 39, par. 2b, of the 
General Act. 

48 Cf. J. C. Baak, “‘La Session d’Oslo de l’ Institut de droit international,” Rev. de dr. intern. 
et de lég. comp., 1932, p. 827 (Art. III of the Resolutions adopted by the Eighth Commis 
sion). 

oe B, No. 4 (Tunis-Morocco Nationality Decrees), p. 24. 

5° Viktor: Bruns, ‘‘ Voelkerrecht als Rechtsordnung II,” Zeitschrift fuer auslaendisches oeffent- 
liches Recht und Voelkerrecht, III, Teil I, p. 455, holds that in such a case the claim of the 
party must be deemed ill founded. But it is rather doubtful whether the Court must 
decline jurisdiction in such a case, or whether the substantive claim must be deemed ill 
founded. It is equally doubtful whether the general statements of Viktor Bruns may apply 
to the Permanent Court, since its jurisdiction is restricted by the Statute and since the sub- 
stantive contents of the domaine réservé are not of an international character, regardless of 
the fact that the question as to the extension of this domain is, as such, governed by inter- 
national law; ef. D. Schindler, ‘Le progrés de l’arbitrage obligatoire,” Recueil des Cours, 
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The legal situation appears to be more doubtful in cases where the parties 
have concluded a special agreement. Notwithstanding the controversy 
whether and to what extent the domain of domestic jurisdiction is governed 
by international law,®! the right of a State to use its discretion in matters of 
domestic jurisdiction cannot be infringed upon ®? by the existence of a special 
agreement; for the special agreement provided for in the Rules of the Court 
is only of a formal character and may not alter the substantive extension of 
the domaine réservé. This agreement cannot be considered as an ordinary 
international treaty, 1.e., as a treaty relating to or even influencing the sub- 
stantive contents of international law, but is an agreement of a mere “juris- 
dictional” nature, viz., its purpose ends with the intent of the parties to confer 
jurisdiction upon the Court. The problem whether or not the Court must 
decline jurisdiction over a case because of the substantive contents of the 
latter, may not be influenced by the fact that a special agreement of the 
parties exists. In this respect we must affirm the observation by Judge Kel- 
logg 5° who states that no agreement, not even an agreement empowering the 
Court to decide ex aequo et bono, can put a question within this domain to 
the decision of the Court, since such a dispute has no international character. 

It must be noted, however, that a dispute as to the validity of such legal 
grounds, advanced in order to prove such a restriction, is, as such, a dispute of 
an international character. The Court was justified in stating © that “when 
once it appears that the legal grounds relied on are such as to justify the pro- 
visional conclusion that they are of juridical importance for the dispute sub- 
mitted to the Council, and that the question whether it is competent for one 
State to take certain measures is subordinated to the formation of an opinion 
with regard to the validity and construction of these legal grounds, the pro- 
visions contained in paragraph 8 of Article 15 cease to apply” . . . But if 
the domestic jurisdiction is found not to be restricted by such legal grounds, a 
dispute covering the merits of such a subject may not be submitted to the 
Court by a unilateral request. 


1928, V, p. 271ff; contra, S. Ségal, ‘Le domaine réservé,”’ Rev. de dr. intern. et de lég. comp., 
1933, p. 723. 

“Cf. Viktor Bruns, loc. cit., p. 463, holding that ‘“‘dieses der etnzelstaatlichen Hoheit 
ueberlassene Gebiet von der Voelkerrechtsordnung erfasst wird” ; D. Schindler, loc. cit., pp. 301- 
303; James Brown Scott, ‘‘L’Institut de droit international a Oslo,’’ Revue de droit interna- 
tional, 1933, pp. 31-33; J. C. Baak, loc. cit., pp. 824ff, 827; cf. the text of the resolution 
adopted by the Eighth Commission, Art. 1, par. 2, and Art. 2. 

* As maintained by Judge Négulesco (Series A/B, No. 46: Free Zones Case, p. 190); his 
reference to the Tunis-Morocco Case is not valid, since in that case it was substantive 
international law that was deemed to restrict the content of the domestic jurisdiction. 

* Series A, No. 24 (Free Zones Case, pp. 40-41). Cf. Series A, No. 20, dissenting opinion 
by Judge Pesséa, p. 65; contra, J. Blociszewski, ‘De la compétence de la Cour permanente de 
Justice internationale,” Rev. gén. de dr. intern. publ., 1922, p. 26. 

“ Notwithstanding the fact that it is international law which recognizes the matters to be 
solely within the jurisdiction of the State (Series B, No. 4, p. 25). 

* Series B, No. 4, p. 26. 
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It must be noted, however, that Article 15, paragraph 8, of the Covenant of 
the League of Nations—the main provision dealing with the domaine réservé 
—reads: “If the dispute between the parties is claimed by one of them .. . 
to arise out of a matter which by international law is solely within the domes- 
tic jurisdiction of that party. . . .” Is such a claim still admissible once the 
parties have concluded a special agreement? A negative decision might be 
based on the objection that, by such a claim, a party would unjustifiably de- 
rive an advantage from contradictory actions.5® In spite of this doubt, a 
party to a special agreement is apparently entitled to raise such a claim,*’ 
since there really is no repugnancy between the conclusion of a special agree- 
ment and the fact that a party claims its domestic jurisdiction. For the 
parties have not substantively influenced the contents of the domaine réservé 
by the conclusion of the special agreement and may, therefore, claim their 
domestic jurisdiction over the subject-matter. 

Even if no party claims to have domestic jurisdiction, the Court is obliged 
to examine its jurisdiction ex officio and may not render a judgment as to the 
merits of subject-matters which international law recognizes to be solely 
within a State’s jurisdiction and which are not taken out of this jurisdiction 
by a substantive international instrument. 

The problem of domestic jurisdiction has often been deemed closely related 
to that of political disputes. Judge Kellogg, in his Observations on the Free 
Zones Case, gave a definition °* of political questions as “questions which are 
exclusively within the competence of a sovereign State” and held the Court to 


be incompetent to deal with them.5® Due to lack of space, it is impossible 
to examine the controversy whether a demarcation exists between political and 
justiciable disputes.°° It may only be noted that the problem may differ 


5 Venire contra factum proprium; ef. the doctrine of estoppel in common law. 

57 In the Free Zones Case, the French Government objected to the jurisdiction of the Court 
(Series A/B, No. 46, p. 163), although the case had been brought before the Court by aspecial 
agreement. 

58 Series A, No. 24, p. 41; cf. contra this definition, H. Morgenthau, La Notion du “‘ Poli- 
tique” et la Théorie des différends internationauz, 1933, p. 26. 

5° Cf. Manley O. Hudson, ‘‘Nature of the World Court’s Jurisdiction,” American Bar 
Association Journal, 1931, pp. 147-148; Albert Andrews Roden, loc. cit., pp. 757-773. 

*° Cf. Viktor Bruns, loc. cit., p. 445 et seq.; Sir John Fischer Williams, ‘‘Justiciable and 
Other Disputes,” this Journat, Vol. 26 (1932), pp. 31-36; C. Bilfinger, ‘‘ Betrachtungen 
ueber politisches Recht,’’ Zeitschrift f. ausl. oeffentl. Recht und Voelkerrecht, I, Teil I, 1929, 
pp. 68-76; Charles Cheney Hyde, ‘‘ Legal Problems Capable of Settlement by Arbitration,” 
Judicial Settlement of International Disputes, 11, p. 7ff; H. Lauterpacht, ‘“‘The Doctrine 
of Non-Justiciable Disputes in International Law,” Economica, 1928, pp. 298-314; idem, 
“La théorie des différends non-justiciables en droit international,’ Recueil des Cours, 1930, 
IV, pp. 563-584; J. Hostie, “ Différends justiciables et non-justiciables,’”’ Rev. de dr. intern. 
et de lég. comp., 1928, pp. 263-281, in particular pp. 273ff, 571, 576ff; Erich Kaufmann, 
Probleme der internationalen Gerichisbarkeit, 1932, pp. 7-11; Philip Marshall Brown, ‘‘The 
classification of justiciable disputes,” this JouRNAL, Vol. 16 (1922), pp. 254-259 (holding 
that the problem should be approached from the political side, in order to prevent the Court 
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according to the treaty under which the question is raised ®! and that a mixture 
between political and justiciable questions surely may arise.*? So it would 
seem inadvisable to state categorically that political questions are outside 
the Court’s jurisdiction.“ The function of the Permanent Court of Inter- 
national Justice is, as a function of any judicial tribunal, to decide legal dis- 
putes. The Court’s jurisdiction may therefore extend to international dis- 
putes which involve legal questions; conversely, disputes to which no rules 
of law apply are outside the Court’s general jurisdiction. 

It is impossible here to consider in detail the controversy as to what extent 
international relations are governed by rules of international law; however, 
it may be stated that international law, as such, is a complete legal system 
which has no “gaps.” In general, no rules of law apply only to disputes 
concerning the creation of new law. Hence it is correct to state that such 
cases only cannot fall within the Court’s jurisdiction. It is neither correct 
in theory nor is it deducible from the Court’s practice, to state that disputes 
involving political questions are beyond the Court’s function (cf. the Austro- 
German Customs Régime Case in which high politics were involved) ; but 
only over disputes concerning the creation of new law may the Court not 
exercise jurisdiction, although such disputes may, at times,®* be of an inter- 
national character. For there is no rule ® which the Court may apply to 
such a dispute.® 


from entertaining various disputes involving political considerations); cf. General Treaty of 
Inter-American Arbitration, Jan. 4, 1929, Art. I, and Treaty of Arbitration between the 
United States and France, Feb. 6, 1928, Art. II (justiciable in their nature by reason of 
being susceptible of decision by the application of the principles of law or equity). 

" Cf. Series D, No. 5, p. 21, enumerating a certain number of special treaties entrusting 
to the Court the settlement of political disputes in which the legal element is, to some 
extent, eliminated. 

"Cf. Manley O. Hudson, ‘World Court and Austro-German Customs Régime,” Ameri- 
can Bar Association Journal, 1931, p. 793; Hans Morgenthau, op. cit., pp. 24-26; Albert 
Andrews Roden, loc. cit., pp. 767-770. 

“ This is not altered by the fact that the Court’s jurisdiction covers decisions of “legal 
disputes” (Art. 36, par. 2, of the Statute). 

“Cf. Viktor Bruns, Voelkerrecht als Rechtsordnung, loc. cit., I, p. 1ff, II, p. 465; Charles 
Cheney Hyde, op. cit., p. 8; Brierly, “The General Act of Geneva,” British Yearbook of 
International Law, 1930, p. 128; ef. contra, e.g., Baker, ““The Obligatory Jurisdiction of the 
Permanent Court of International Justice,” British Yearbook of International Law, 1925, 
p. 93; J. Hostie, loc. cit., p. 572; see also Albert Andrews Roden, loc. cit., pp. 763, 772-773. 
Due to lack of space we may not deal with the bases of the above-adopted jurisprudential 
theory as to the nature of public international law, expounded in particular by Viktor Bruns; 
we admit that this theory is contrary to the points of view of a majority of American and 
European authors. 

* As to a decision ex aequo et bono cf. infra, note 80. 

* As in the case of the Free Zones of Upper Savoy and the district of Gex. 

Cf. F. Castberg, loc. cit., p. 160; Manley O. Hudson, The Permanent Court of Inter- 
national Justice, 1934, p. 364. 

** Judge Kellogg (Series A, No. 24, p. 37) is warranted in holding that the provisions of 
Article 36 have to be viewed in the proper perspective of the frame of the Court’s Statute 
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Since this limit of the jurisdiction is arrived at by a consideration of the 
Court’s nature, not even a special agreement may confer jurisdiction over such 
cases upon the Court. Grave doubt exists in connection with the Free Zones 
agreement (“the Court shall settle for a period to be fixed by it and having 
regard to present conditions all the questions involved by the execution of 
paragraph 2 of Article 435 of the Treaty of Versailles’’) ; ®® this may be said 
also as to the special agreement concerning the delimitation of territorial 
waters between Castellorizo and Anatolia which asked the Court “whether 
measures should be taken, and if so, what measures, to safeguard maritime 
and local needs in the mutual interest of the two countries.” * 

At any rate, it is incompatible 7! with the réle of the Permanent Court of 


and to be construed in conjunction with the provisions of Article 38 (concerning the law to 
be applied by the Court). But this conclusion, denying the jurisdiction of the Court over 
political questions, must be restricted to disputes concerning the creation of new law; as 
to municipal law cf. supra, note 20ff. 

** Cf. dissenting opinion by Judge Négulesco (Series A/B, No. 46, p. 190) contra dissenting 
opinion by Judges Altamira and Sir Cecil Hurst (Series A/B, No. 46, p. 184) neglecting the 
fact that no substantive law has been created by the agreement, since the ‘‘ present condi- 
tions” apparently do not represent such law in the opinion of the parties. 

70 In this case, proceedings were broken off (Series A/B, No. 51), since the parties con- 
cluded an agreement in settlement of the dispute. Cf. the case concerning the Statute of 
the Memel Territory, preliminary objection, Series A/B, No. 47. Judge Baron Rolin- 
Jaequemyns, p. 258, was uncertain of the existence of a legal dispute but held that the at- 
tention of the Court may be called to these questions during the deliberations on the merits. 
Since the question pertains to the problem of jurisdiction, the opinion is not quite correct. 
Cf. Series A/B, No. 49, pp. 311-328, dissenting opinion by Judge Anzilotti, p. 350. 

11 Cf. Series A/B, No. 46, p. 162. This point of view must be considered valid at least 
with respect to the Permanent Court of International Justice. The award in the North 
Atlantic Coast Fisheries Case, rendered by the Permanent Court of Arbitration, Sept. 7, 
1910 (Hague Court Reports, p. 141ff) may not weaken this statement. In addition to the 
differences as to the character of the two courts, it must be observed that the regulations laid 
down by the Permanent Court of Arbitration in this case were based upon a provision of 
the respective special agreement, by which the court was asked to recommend rules and 8 
method of procedure. These regulations were merely a recommendation which was to be- 
come binding upon the States only if the States themselves would adopt the rules. 

Likewise, the award in the Fur Seal Arbitration (cf. John Bassett Moore, International 
Arbitrations, I, pp. 755-961), by which, based upon a treaty of arbitration, Feb. 29, 1892, 
regulations for the proper protection and preservation of the fur seal were laid down in 4 
detailed manner, is of a different character; for in this case a tribunal of seven arbitrators 
was established exclusively for this one purpose; there was no question of a permanently 
established court. The correctness of this viewpoint is not weakened by the practice of the 
Supreme Court of the United States which has in several cases laid down regulations to be 
followed by the parties; ¢f. New Jersey v. City of New York, 283 U. S. 473: aspecial master 
was authorized to report to the court a form of decree declaring what may be considered 4 
reasonable time within which the City of New York must carry into effect its proposed plan 
for the erection and operation of incinerators to destroy the garbage. In the case New 
Jersey v. The City of New York, 283 U. S. 336, 805, a detailed regulation as to the diver- 
sion of water from non-navigable tributaries of the Delaware was ordered by decree. C7. 
the decree of April 21, 1930 (281 U. S. 696), concerning the Chicago Drainage Canal; Wis- 
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International Justice for it to be entrusted, as in the Free Zones Case, with 
the settlement of tariff exemptions and similar measures. It is due princi- 
pally to the provisions of the agreement itself that the judgment, falling short 
of the expectations of the parties,’ ruled in its operative part ™ that “some 
provision for the importation of goods free of duty or at reduced rates .. . 
must be contemplated.” This verdict led to the designation of three 
experts; their sentence arbitrale, given on December 1, 1933, set up a 
Réglement concernant les importations en Suisse des produits des zones 
franches.** 

Some uncertainty lingers as to whether a dispute involving the creation 
of new law may be decided by the Court by means of Article 38, paragraph 2 
(ex aequo et bono). Contrary to the above-mentioned cases,”> an interna- 
tional character may be found here. The decision depends upon the meaning 
of Article 38, paragraph 2. Is the Court, if authorized to decide ex aequo et 
bono, empowered to promulgate law for a special case,’® or is it limited to 
rendering judicial decisions? ** The genesis of the paragraph is of no great 
assistance."® The Court, up to the present time, has had no opportunity to 
deal ex professo with the question, since it has not been requested to decide 
any case ex aequo et bono. It, nevertheless, stated in the Free Zones Case 
that “a power to prescribe a settlement disregarding rights recognized by the 
Court and taking into account considerations of pure expediency only, could 
only be derived from a clear and explicit provision to that effect.” 7® Al- 
though no explanation was given as to the nature of this provision, it is surely 


consin v. Illinois, 289 U. S. 395, 411, enlarging this decree; Connecticut v. Massachusetts, 
282 U. S. 660, 671 (‘‘the court will determine what is an equitable apportionment of the 
use of such waters”—the Connecticut, a navigable river flowing through Massachusetts 
and thence through the State of Connecticut); Wyoming v. Colorado, 259 U. S. 496 (decree), 
260 U.S. 1 (modification of decree), 286 U.S. 494, etc. It may be noted that the Permanent 
Court of International Justice cannot be compared too closely with the Supreme Court— 
though its capacity to render advisory opinions has been established under the impression 
of American law. With regard to other matters, e.g., to the binding force of a judgment ren- 
dered (cf. Art. 59 of the Statute), it is, nevertheless, similar to continental European con- 
ceptions of courts. In particular, the importance of Art. 38, par. 2, of the Statute (ez aequo 
et bono agreement) would be minimized without justification, if the Court should be consid- 
ered competent to lay down regulations and, thus, to create new law, even in cases where no 
ex aequo et bono authorization exists. 


7 Cf. dissenting opinion by Judge Dreyfus, Series A/B, No. 46, pp. 200, 211-212, as to the 
French point of view. 73 Series A/B, No. 46, p. 172. 

™Cf. Manley O. Hudson, ‘‘The Aftermath of the Permanent Court’s Judgment in the 
Free Zones Case,”’ this JourNAL, Vol. 28 (1934), p. 322ff. 1% See supra, note 22. 

% Cf. Viktor Bruns, loc. cit., p. 467; D. Schindler, loc. cit., p. 337f; De Bustamante, La 
Cour permanente de Justice internationale, 1923, p.59; cf. Series D, No. 5, pp. 40-41 (the Court 
may be called upon by a special arrangement to settle disputes in which the legal element is 
to a large extent eliminated). 

™ Observations by Judge Kellogg (Series A, No. 24, p. 40); K. Strupp, loc. cit., p. 478. 

"8 Haerle, op. cit., p. 288; ef. contra, Judge Kellogg, p. 41. 

Series A, No. 24, pp. 10, 11, 15; Series A/B, No. 46, p. 150ff, in particular, p. 153. 
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only an ex aequo et bono agreement that can fulfill the requirement.®° This 
is all the more justified for the reason that Article 38, paragraph 1, is the 
“enabling clause” allowing the Court to apply all the varieties of international 
law.8?_ Unless the importance of paragraph 2 is to be unjustifiably dimin- 
ished, it must be interpreted as empowering the Court ®? to decide contrary 
to existing law and, consistently with the freedom of the States themselves, ®* 
to rely solely on considerations of pure expediency. 

It is a noteworthy fact, only to be explained by the desire to keep interna- 
tional relations as unperturbed as possible, that the capacity of the Court to 
give advisory opinions has, contrary to all expectations, acquired such great 
importance as to be considered more important in practice than its judicial 
function.** Hence it is in order to determine whether the limits stated here 
apply as well to the advisory capacity of the Court. 

From the very nature of the Court, it has no jurisdiction over disputes con- 
cerning the creation of new law. It would seem that the same limit should 
apply also to the advisory procedure. The problem whether the Court, if 
asked for an advisory opinion, could create rules to be followed in the pro- 
tection of minorities,85 has been so regarded in a discussion of the Council 
of the League of Nations, June, 1929. 

But could an advisory opinion deal with the creation of new law if there 
is an authorization to give an ex aequo et bono opinion? To begin with, there 
is no assurance that the Court, within its advisory procedure, may be author- 


80 Cf. F. Castberg, loc. cit., p. 172; Mr. Beckett, loc. cit., p. 231, is justified in holding that 
“‘cette importante question n’est pas encore résolue’’ by the Court. 

" Cf. contra, N. Politis, La Justice internationale, 1924, p. 170. 

% Erich Kaufmann, op. cit., p. 16, unjustifiably deems the Court to have ruled that “ein 
mit dieser Aufgabe besonders betrautes Schiedsgericht dazu befugt sei,” since the Court did not 
require that a special tribunal, not the Court itself, may be authorized; cf. A. A. Roden, 
loc. cit., note 26. 

*s No wider freedom, as maintained by Judges Altamira and Sir Cecil Hurst (Series A/B, 
No. 46, p. 182) because of “constitutional difficulties or difficulties of a similar kind which the 
Court does not have to encounter,” since, even by a special agreement, nemo plus turis 
transferre potest quam ipse habet. 

% Tt is true that the advisory procedure of the Court tends to assimilate with the conten- 
tious procedure. Cf. amendments of Arts. 71ff of the Rules in 1926, 1927; MM. de 
Lapradelle-Négulesco, ‘Rapport sur la nature juridique des avis consultatifs de la Cour per- 
manente de Justice internationale,” Annuaire de l’Institut de drott international, 1928, pp. 
423-425, 428-429, holding that the interested governments may intervene in advisory pro- 
ceedings (Arts. 62, 63 of the Statute) ; contra, R. Erich, “‘Quelques observations sur le carac- 
tere juridique des avis consultatifs,’’ Rev. de dr. intern. et de lég. comp., 1928, p. 866; A. Philipse, 
Les Fonctions consultatives de la Cour permanente de Justice internationale, 1928, p. 52ff; 
Manley O. Hudson, The Permanent Court of International Justice, 1934, p. 372. 

6 Cf. Minutes of the session of the Council of the League of Nations, June 11, 1929 (Offi- 
cial Journal, Spec. Suppl. No. 73, pp. 21-30), in particular p. 26. M. Briann: The Court 
would have to leave it to the Council to find the necessary compromise between these two 
principles (the principle of the protection of the minority and the principle of State sov- 
ereignty). 
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ized to give an opinion ex aequo et bono. The problem becomes of practical 
importance only in connection with the requests submitted at the instigation 
of a State or an international organization, since it would apparently be in- 
compatible with the function of the Council! to divert a dispute, originating 
within the Council itself,8* to an ex aequo et bono opinion of the Court; for 
the Council itself is much more qualified than the Permanent Court to decide 
a dispute not covering legal questions. Further, the interested governments 
cannot authorize the Court, during the proceedings, to decide ex aequo et bono, 
since they cannot modify the advisory procedure.8? The efficacy of an ex 
aequo et bono authorization given by the interested governments should, there- 
fore, be restricted to cases where such an authorization is contained within the 
dispute or question referred to the Court by the Council or by the Assembly.** 
An advisory opinion of the Court might, under such circumstances, rec- 
ognize an ex aequo et bono authorization and deal with the creation of 
new law. 

The limits of jurisdiction dealt with in the foregoing pages originated from 
the nature of the dispute, 7.e., from its substantive content. May the juris- 
diction be limited also by means of formal reasons, viz., by the concurrent 
jurisdiction of another international institution? With reference to this 
situation, the Court rendered a fundamental statement in its twelfth judg- 
ment: §° “The Court is always competent once the latter (the parties) have 
accepted its jurisdiction, since there is no dispute which States entitled to 
appear before the Court cannot refer to it. . . . This principle only becomes 
inoperative in those exceptional cases in which the dispute which States might 
desire to refer to the Court would fall within the exclusive jurisdiction reserved 
to some other authority.” ® It is an example of the Court’s proclivity not to 
restrict its jurisdiction, that it has, up to the present, on no occasion conceded 
the existence of such an exceptional case.*! Notwithstanding the general 

“Cf. as to this distinction Series E, No. 9, p. 81; A. Philipse, op. cit., p. 38; MM. de 
Lapradelle-Négulesco, loc. cit., p. 446ff, not coinciding with that maintained by N. Politis, 
op. cit., p. 173 (“sur un point quelconque qui ne soit pas encore un litige proprement dit ou 
sur un différend déja né’’). 

" Cf. Series A/B, No. 45 (advisory opinion concerning the interpretation of the Caphan- 
daris-Molloff Agreement), p. 87. 

** Cf. MM. de Lapradelle-Négulesco, loc. cit., p. 454, similar to the request for an advisory 
opinion in the Nationality Decrees Case (Series B, No. 4) containing a further agreement of 
the parties that if the opinion of the Court upon the above question is that it is not solely 
& matter of domestic jurisdiction, the whole dispute will be referred to arbitration or to 
judicial settlement under conditions to be agreed upon between the governments. Contra, 
Alexander P. Fachiri, The Permanent Court of International Justice, 1932, p. 105, over- 
looking this special case. 

Series A, No. 15 (Minority Schools in Upper Silesia), p. 22; cf. Series A, No. 17 (Factory 
at Chorz6w; indemnity, the merits), p. 37. 

Cf. Ténékidés, ‘La protection,” loc. cit., note 22, declaring this exception only to be an 
application of the rule specialia generalibus derogant. 


"Cf. R. Genet, Précis de jurisprudence de la Cour permanente de Justice internationale, 
1933, p. 197. 
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statement of the Court, a declaration of that kind may not be justified in cases 
where the jurisdiction is based on an agreement of the parties. For the con- 
clusion of an agreement establishing the Court’s jurisdiction is evidence of 
the will of the parties to refer the matter to the Court to the exclusion of other 
institutions even in cases where the jurisdiction of another tribunal was stipu- 
lated by a prior treaty. In such a case, the Court may be justified in basing 
its jurisdiction upon this will of the parties. 

But it is more difficult to decide as to cases where the jurisdiction of another 
tribunal has been agreed upon in a multipartite treaty and where the new 
agreement referring the matter to the Court has not been concluded by all the 
signatories to this treaty. A problem analogous to this legal question was 
dealt with in the session of the Institut de Drowt International in Rome in 
1921, viz., whether States which have signed the optional clause in accord- 
ance with Article 36 of the Statute retain the right to bring a dispute by an 
agreement before the Court of Arbitration or any other arbitral tribunal. 
The question was finally answered by an affirmative resolution.** Its an- 
alogue should be decided in the same way. 

Misgivings may, however, be engendered by the nature of such a multi- 
partite treaty. In international law, two different kinds of multipartite 
treaties may be conceived of, ordinary treaties and multipartite treaties by 
which a union has been formed.®** The case of an ordinary multipartite treaty 
is not very troublesome; as in case of a bipartite treaty, a special agreement 
of two signatories to such a treaty may confer jurisdiction upon the Court. 

Less facile of solution is the latter kind of multipartite treaties. For a 
multipartite treaty by which a union has been formed may be interpreted as 
meaning that the treaty should be defined by a uniform practice; a special 
agreement solely between a few of the signatories would consequently be 
repugnant to the spirit of the treaty. 

Although the signatories, by so doing, would violate the multipartite treaty, 
such a breach would apparently be only of theoretical importance ® and 
would not in fact induce the Court to refuse jurisdiction. In this respect, an 
analogy may be drawn to the optional clause régime: in the case where an 
agreement at variance with the optional clause has been concluded, the League 
of Nations cannot force the matter into the jurisdiction of the Permanent 


” Annuaire, p. 173ff, p. 195ff; of. Beckett, loc. cit., p. 242, note 3, affirming the question 
with reference to the Court’s decision, Series A, No. 2, p. 29. % Annuaire, p. 201. 

*D. Anzilotti, Corso di diritto internazionale, 1929, p. 73ff; N. Politis, op. cit., p. 245. 
See also N. Feinberg, La juridiction de la Cour permanente de Justice internationale dans le 
systtme des mandats, p. 169, p. 173ff, with regard to the special problem concerning the 
mandatory jurisdiction; ¢f. N. Politis, Annuaire, p. 175, deeming that in case of the optional 
clause, ‘“‘il ne s’agit pas d’une obligation liant deux Etats seulement, il s’agit d’une obligation 
collective établie entre tous les Etats, déja nombreux, qui ont signé le protocole.” 

% Cf. N. Politis, op. cit., pp. 245, 246. Similarly with respect to a question involving 
substantive law, the judgment in the Oscar Chinn Case, Series A/B, No. 63, p. 80; contra, 
separate opinions of Judges van Eysinga (p. 135), and Schuecking (p. 148). 
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Court.°* Likewise, the latter appears to be obliged to recognize the fact that 
an agreement of the parties exists, even if the latter is opposed to the spirit 
of a former multilateral treaty ; for although the intent of the parties may be 
objectionable, it is, nevertheless, valid and therefore binding upon the Court.*” 

Where a special agreement of the parties exists, the question of jurisdiction, 
thus, can only arise in connection with the substantive contents of the dis- 
pute,® but not in connection with the concurrent jurisdiction of another inter- 
national institution. 

But the problem of a concurrent jurisdiction may arise in cases introduced 
by a unilateral request; here the problem has often been considered. In the 
case concerning rights of Minorities in Upper Silesia,®® it was contended that 
the jurisdiction of the Council of the League of Nations excluded the Court’s 
jurisdiction. This contention was based upon the provisions of Articles 147 
and 149 of the Geneva Convention concerning Upper Silesia, May 15, 1922, 
which aver that the Council has jurisdiction to decide upon individual or col- 
lective petitions. The claim was overruled for the reason that the Council’s 
jurisdiction is entirely distinct and in no respect restricts the Court’s juris- 
diction to hear and determine disputes between States. In the same man- 
ner & plea based on the fact that, by virtue of Articles 149 and 157 of the Con- 
vention, “the matter had been settled by the Council,” so that “the German 
submissions could not be entertained by the Court,” 1°! was deemed to be ill 
founded. 


* Art. 11, par. 2, of the Covenant which might be applicable in exceptional cases consti- 
tutes only a means of political pressure. 

" Cf. contra, Series A, No. 15 (Minority Schools, Upper Silesia) dissenting opinions by 
Judges Nyholm (p. 59), and Négulesco (pp. 71-72), unjustifiably deeming the parties unable 
to conclude an agreement, since the convention, on the basis of which the suit was brought, 
was imposed on the parties by the Conference of Ambassadors. The question considered 
above acquires practical importance in the exceptional cases where a multipartite treaty 
instituting a union (cf. D. Anzilotti, op. cit., p. 236) provides for jurisdiction of a tribunal 
other than the Permanent Court, or where such a treaty attempts to restrict the jurisdiction 
ofthe Court. Cf. Salvioli, ‘La Jurisprudence,”’ loc. cit., pp. 19-20, while holding the States 
to be able to submit to the Permanent Court a dispute falling within the jurisdiction of the 
Council, does not consider the limitations relating to the substantive contents of an agree- 
ment. 

** See Series A, No. 20 (Loan Case), p. 19, Series A/B, No. 46 (Free Zones Case), p. 138, 
where the Court dealt with the question of jurisdiction, although an agreement existed. 

Series A, No. 15, pp. 23, 29; ef. Salvioli, ‘La Jurisprudence,” loc. cit., pp. 41-44, who is 
not justified in denying the possibility of simultaneous procedures before the Court and the 
Council, in order to prevent parallel procedures. 

100 Series A, No. 15, p. 23. Cf. Judge Nyholm, p. 62. N. Feinberg, La juridiction de la 
Cour permanente de Justice internationale dans le syst¢me des minorités, p. 199ff, in an analysis 
of the conflicts between the jurisdiction of the two institutions, is justified in stating that 
an exception of litispendance derived from the fact that the Council examines the question, 
is not well founded since the criterion of a prevention of time does not exist within this 
problem. 


Series A, No. 15, p. 29. Even if the decision of the Council was based on an advisory 
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Within the advisory opinion concerning the treatment of Polish nationals 
in Danzig,!°? the Court dealt with the concurrence of Article 103 of the Treaty 
of Versailles (which places the Constitution of the Free City under the guar- 
antee of the League of Nations) with Article 39 of the Convention of Paris, 
November 9, 1920 (which concerns differences arising between Poland and the 
Free City). The right conferred on Poland by the latter provision, 1.e., the 
right to resort to the international procedure provided for in this article, was 
held to be different from the first provision; for in the latter cases it is the 
international obligation that gives rise to the responsibility of the Free City 
towards Poland, whereas the former provision dealing with the Constitution 
of the Free City is, so far as international relations are concerned, a matter 
solely between the League as guarantor and Danzig. 

In the case concerning the interpretation of the Statute of the Memel Terri- 
tory, the Court overruled the preliminary objection of the Lithuanian Gov- 
ernment based upon Article 17, paragraph 1, of the Convention of May 8, 
1924, concerning Memel (which establishes a procedure before the Council). 
The reason given was that the two procedures related to different subjects and 
varied as to those who might initiate them. Since the details are of little 
interest in this connection, it may only be observed that the Court stated: 1° 


It is true that one and the same situation may give rise to proceedings 
either before the Council under the first paragraph, or before the Court 
under the second; but that will not always be the case, and this suffices 
to prove that the two procedures are not necessarily connected with one 
another. . . . If proceedings before the Council are to be a condition 
precedent to proceedings before the Court, the intention of the parties to 
stipulate such a condition must be clearly established. 


This is certainly not indicative of a tendency of the Court to narrow its juris- 
diction in cases of concurrent jurisdiction of the Council.1 

It might be stated that the Court took a similar attitude with respect to 
concurrent jurisdiction of other international tribunals.1°° The Court was 


opinion of the Court, this opinion creates no exceptio rei judicatae as to the contentious judg- 
ment. Cf. MM. de Lapradelle-Négulesco, loc. cit., p. 443; N. Feinberg, op. cit., p. 204ff. 

102 Series A/B, No. 44, pp. 24-25; of. Series B, No. 15 (advisory opinion concerning the 
Jurisdiction of the Courts of Danzig), p. 24. 

103 Series A/B, No. 47, p. 248. 

1% Cf., contra, dissenting opinion by Judges Count Rostworowski and Roemer’is (Series 
A/B, No. 47, p. 254), in so far as the cases in point are also covered by Art. 17, par. 1, creat- 
ing a jurisdiction of the Council. See dissenting opinion by Judge Baron Rolin-Jaequemyns 
(p. 255ff), who requires that the Council be resorted to first, for only in that way, in his 
opinion, the requirement that a difference of opinion exists can be fulfilled; this argument 
is inconsistent with the Court’s conception which, in general, does not require that any 
dispute should have manifested itself formally (cf. Series A, No. 6, pp. 14, 22; Series A, No. 
7, p. 18; Series A, No. 13, p. 10). 

10 See also the award of the Tribunal of Arbitration concerning the Venezuelan Preferen- 
tial Case (The Hague Court Reports, p. 58): ‘“The Tribunal has no competence at all either 
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justified 1°¢ in not limiting its own jurisdiction too narrowly as to the pro- 
vision of Article 23 of the Geneva Convention concerning Upper Silesia. The 
latter article establishes the jurisdiction of the Court with regard to differ- 
ences of opinion concerning the construction and application of Articles 6/22 
and then states that the jurisdiction of the German-Polish Mixed Arbitral 
Tribunal must thereby not be prejudiced. While examining the admissibility 
of a suit, the Court did not consider as well founded a plea of the Polish Gov- 
ernment based on the fact that an action brought by the Oberschlesische 
Stickstoffwerke itself before the Mixed Arbitral Tribunal was still pending. 
For this reason, in the Polish opinion, the judgment on the application sub- 
mitted by the Reich should have been suspended. In the Court’s view, 
the essential elements constituting lis pendens were not present,’ since the 
action before the Mixed Arbitral Tribunal sought the restitution of a factory 
to a private company, whereas the Court was asked to give an interpretation 
of certain clauses of the convention,!§ the parties were not the same, and since 
the Mixed Arbitral Tribunal and the Permanent Court are not courts of the 
same character.}9 

The reservation of Article 23, paragraph 2 (stating that the jurisdiction of 
the Mixed Arbitral Tribunal should not be prejudiced) was explained by the 
Court by citing the fact that Section III of the Geneva Convention “relates in 
several respects to matters dealt with in the Sections of Part X of the Treaty 
of Versailles, in regard to which no jurisdiction is provided corresponding to 
that subsequently conferred, by the first paragraph of Article 23 of the Geneva 


Convention, upon the Permanent Court.’ 14° Similarly, the Court, while 
considering Article 305 of the convention, stated generally 11! that it “cannot 


to contest the jurisdiction of the Mixed Commissions of Arbitration established at Caracas, 
nor to judge their action.” 

1% Series A, No. 6 (German Interests in Polish Upper Silesia, preliminary objections), 
p. 20ff. 

107 Cf. contra, Salvioli, ‘‘La jurisprudence,” loc. cit., pp. 27-36, affirming litispendance, 
because a possibility of contradicting sentences should, at any rate, be prevented. 

18 This basis is, by itself, not decisive, for the Court (Series A, No. 9, p. 26) overruled also 
& plea that a suit could not be entertained, although it stated expressly that ‘‘the present 
application seeks an indemnity which is not necessarily different from that which the com- 
panies on whose behalf it is claimed, might obtain from another tribunal, assuming that there 
was one which was competent.” Cf. G. de Magyary, op. cit., pp. 282-285, denying the 
existence of identical claims. 

10 A fortiori, the same point of view is taken by the Court with regard to the Polish Civil 
Tribunal of Kattowitz. Cf. Ténékidés, “L’exception de litispendance devant les organismes 
ee Revue générale de droit international public, 1929, pp. 502-527, in particular 
p. 522ff. 

2° Cf. contra, Judge Count Rostworowski (p. 39), who, according to his tendency to limit 
the Court’s jurisdiction, holds the Court, by virtue of Art. 23, bound to confine itself to de- 
termine only differences of opinion between the two governments concerned, without en- 
deavoring to impose by its decision on one or the other government any obligation regarding 
individuals, e.g., in the matter of reparation or indemnity. 

™ Series A, No. 9, p. 30. 


als 
ty 
ar- 
ris, 
the 
the 
was 
the 
ity 
ion 
ter 
rTi- 
Ov- 
8, 
il). 
and 
ittle 
| - 103 
ings 
urt 
hces 
one 
tion 
ris- 
t to 
was 
judg- 
04ff. 
g the 
pries 
reat- 
myné 
in his 
ment 
t any 
, No. 
feren- 
either 


254 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


allow its own competency to give way unless confronted with a clause which 
it considers sufficiently clear to prevent the possibility of a negative conflict 
of jurisdiction involving the danger of a denial of justice.” The jurisdiction 
of the Court has, likewise, not been held affected by the clause of Article 5 
giving the interested party the right to apply to the Upper Silesian Arbitral 
Tribunal for a decision on the question whether, and to what extent, com- 
pensation is due for the abrogation or diminution of vested rights; for this 
clause contemplates an action brought by the interested party against the 
State,4? but not an action brought by one State against another. 

Various objections were raised against this view of the Court as to lis 
pendens ; but they are not well reasoned. First, the omission of the prerequi- 
site that only the jurisdiction of a court endowed with the same character 
may exclude the Court’s jurisdiction, has been advocated. But such an omis- 
sion finds no warrant in the Court’s jurisprudence and may not be inferred 
from a “natural” interpretation of the general rules of international law.'"* 
The further contention has been made that the courts are, in substance, courts 
of the same character, because one is not subordinated to the other.144 The 
latter statement, however, is without any relevance to the question considered 
here. Similarly, the contention by G. de Magyary 1*5 that the decisions of 
the Court have the force of a praejudicium and must thus be held to suspend 
the entertainment of the suit by the Mixed Arbitral Tribunal, is apparently 
erroneous.!27 

Finally, the Court’s tendency not to restrict the scope of its jurisdiction 
may be discussed in connection with the problem of concurrence arising from 
the lex posterior and lez specialis of provisions. Inthe Mavrommatis Case,'!® 
the Court considered whether its jurisdiction established under Articles 26 
and 11 of the Palestine Mandate was limited by Protocol XII of the Treaty 
of Lausanne, because the latter international instrument is more recent and 
deals specifically with concessions such as those of M. Mavrommatis, but is 
silent concerning the mandate and the jurisdiction of the Permanent Court. 
The Court was justified in assuming jurisdiction. It reasoned that Protocol 
XII and Article 11 of the mandate, as such, are in no way incompatible; the 
protocol and the jurisdiction derived by the Court from this article of the 
mandate were deemed to be incompatible only in so far as the protocol estab- 
lishes in Article 5 a special jurisdiction for the assessment of indemnities, 
whereas the provisions regarding administrative negotiations and time limits, 


112 Series A, No. 7 (German interests in Polish Upper Silesia, the merits), p. 33. 

13 As maintained by Haerle, op. cit., p. 204. It is rather doubtful whether the question 
of lis pendens might be considered a ‘‘general principle” according to Art. 38, No. 3, of 
the Statute. 14 G, Salvioli, ‘‘La jurisprudence,” loc. cit., p. 34. 

15 Op cit., pp. 238-240. 116 Ag well as by the national tribunals. 

117 Cf. G. de Magyary, op. cit., pp. 234-236, who further holds that the litispendance before 
a national tribunal should be recognized by international tribunals. 

118 Series A, No. 2, p. 32. 
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in the Court’s opinion, in “no way exclude the jurisdiction of the Court; their 
effect is merely to suspend the exercise of this jurisdiction until negotiations 
have proved fruitless and the times have expired.” 119 


1° The fact that the Court (Series A, No. 11, readaptation of the Mavrommatis conces- 
sions, p. 22) upheld the preliminary objection denying the Court’s jurisdiction, is due to a 
construction of the provisions of Arts. 11 and 26 of the Palestine Mandate and is, thus, of no 
general interest; cf. N. Feinberg, La juridiction de la Cour permanente de Justice interna- 
ttonale dans le systeme des mandats, p. 129ff; Edwin M. Borchard, ““The Mavrommatis 
Concession Cases,” this JourNnaL, Vol. 19 (1925), p. 738, warning the Court against seeking 
to enlarge its compulsory jurisdiction by judicial construction; Arthur K. Kuhn, ‘‘The 
Mavrommatis Case on Readaptation of the Jerusalem Concessions,” ibid., Vol. 22 (1928), 
p. 385; Michel de la Grotte, “Les affaires traitées par la Cour permanente de Justice interna- 
tionale,” Rev. de dr. intern. et de lég. comp., 1929, p. 399. 


EDITORIAL COMMENT 


THE FALLACIES OF NEUTRALITY 

On February 29, 1936, President Roosevelt approved the Joint Resolution 
of Congress extending the Joint Resolution of August 31, 1935, to May 1, 1937, 
and making certain amendments. The chief of these are: (1) changing the 
optional word “may” to the mandatory word “shall” in the provision requir- 
ing the President to extend the arms embargo to States becoming later involved 
in a war; (2) adding the prohibition against the sale or purchase of the 
securities of a belligerent government or extending any loan or credit to such 
government; (3) excepting Latin-American countries from the operation of 
the resolution in a conflict with a non-American country.! 

As the result of hearings held by the Foreign Relations Committee and 
particularly of a cogent memorandum filed by John Bassett Moore, the reso- 
lution as approved falls short of the draft bill proposed by the Administration. 
This draft proposed to expand the earlier resolution. It allowed the Presi- 
dent to prohibit or restrict the exportation of “articles or materials used in the 
manufacture of arms, ammunition or implements of war or in the conduct of 
war” (except food or medical supplies) “to any belligerent country named in 
the proclamation or to any neutral country for transshipment to or for the 
use of any such belligerent country” in excess of the “average of shipments 
during a previous period of years to be determined by the President.” And 
provision was made that any treaty contravened by the proposed resolution 
might be modified by negotiation or terminated by notice. The draft also 
allowed the President to proclaim that nationals of the United States engaging 
in commercial transactions with a belligerent government or national shall do 
so at their own risk. These far-reaching provisions were discarded by 
Congress. 

Without pausing to examine in detail the implications of these resolutions, 
which are patent to the student of neutrality, it would seem more important 
to consider certain aspects of the problem of neutrality of which these resolu- 
tions are now an important part. 

It is a fallacy to believe that neutrality is an assurance against becoming 
involved in war. This is especially true in any major war in which sea power 
is an important factor. In every such war in the history of the United States 
it has become eventually involved. Witness the Wars of the Coali- 
tion, the Napoleonic Wars and the World War. The possibility exists 
also in minor wars where sea power is engaged. The longer a war lasts, the 
greater is the risk, and present facilities for communication will multiply the 
risk. The reason for involvement is the fact that the interests of a neutral 


1 The Joint Resolutions are printed in the Supplement hereto, pp. 58 and 109. 
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are opposed to those of a belligerent in the freedom of the seas: neutral citizens 
under international law have the right to trade with a belligerent in all articles 
of commerce. The belligerent, on the other hand, has the right to interfere 
with this trade by blockade or stoppage of contraband. Therefore, whenever 
these interests clash, a controversy arises. If the neutral is a small Power 
without shipping on the high seas, the possibility of involvement is obviously 
lessened. Traffic in contraband, among other things, is one of the most com- 
mon causes of dispute. During the World War the belligerents regarded 
practically everything useful in making war as contraband, from cotton to 
guns. The Joint Resolutions provide for an embargo only on a small part of 
the contraband list of the World War, namely, munitions and implements of 
war. While other articles on the contraband list are not embargoed, Ameri- 
can vessels carrying such articles will be interfered with by belligerents. 
If all such articles were reasonably embargoed, would the belligerents accept 
the effectiveness of the embargo and waive the right of visit and search, or 
would they charge laxity and insist on visit and search? In the Chaco War 
it was found impossible to prevent evasions of the embargo on arms. Even 
if all contraband traffic were prohibited, and all “unneutral dispatches” and 
“unneutral persons” were eliminated from American vessels, it is over- 
optimistic to expect that belligerents would forego the right of visit and search 
to determine ultimate destination, blockade-running, or unneutral conduct. 
As a practical matter it is impossible to isolate from the risks of war a country 
which has an export trade of perhaps two billions annually or an investment of 
several times that amount in foreign countries and several hundred thousands 
of its citizens traveling abroad. Consequently, trade and intercourse will 
remain a source of conflict in time of war, unless we have lost all sense of 
national honor and self-respect. 

There are other considerations tending to involve a neutral in war. Of 
these, national interests are perhaps the most important. Is it to be supposed, 
for example, that the United States would supinely observe Mexico or Canada 
or the Central American States engaged in armed strife with, or invaded by, 
a great military Power? Such inaction would only invite disrespect for the 
Monroe Doctrine, and this eternal fact has been fully recognized in the recent 
Joint Resolution. Would we see Alaska, the Panama Canal, Hawaii, Puerto 
Rico, the Virgin Islands or the Philippine Islands threatened by the progress 
of a war in which we are not a party? England, if for no other reason, would 
have entered the last war because of the threat of German control of Belgium. 
Thus it is obvious that neutrality has little to do with maintaining peaceful 
relations when national interests are at stake. 

Another important factor is that of sentiment. There is always sympathy 
for the underdog, particularly if he has been inoffensive. It is manifest in 
the current conflict. There is also sympathy for the difficulties of peoples of 
the same race, customs and ideals, other things being equal. Undoubtedly, 
this feeling actuated a large proportion of the population of the United States 
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during the World War. The economic injury of embargoes or the ruthless 
killing of Americans, although traveling at their own risk, are likely to cause 
a revulsion of feeling. Such feelings can not be allayed by legislation or by 
the admonitions of the Government. Injury and deprivation and perhaps 
insult would not tend to make the American people maintain neutrality and 
like it. Could our Government successfully deprive the people of such essen- 
tial articles as rubber, nickel, tin, etc., from a belligerent in reprisal for our 
own embargo? 

It will be seen, therefore, that reliance on a self-denying neutrality to keep 
a country like the United States out of war is fallacious. 

There comes a time when manhood must not only speak but act. The 
purity of innocence will not protect peace. Those who are able to discern 
life with any degree of accuracy realize that this is not a world of automatic 
justice. Justice is obtained by maintaining the right when it is threatened. 
The history of the United States, as well as of the rest of the world, shows that 
no country, unless it is willing to defend itself, is free from invasion of its 
rights. A nation which withdraws into its shell and says that there is no 
provocation which will cause it to fight does not deserve to be numbered 
among the free nations of the earth. It simply becomes the proverbial ostrich 
which has been so aptly described by former Secretary Stimson. There is a 
bit of wisdom in the saying of Napoleon that the Lord is on the side of the 
largest battalions. 

Another fallacy of neutrality is the thought that it operates impartially. 
The configuration of the continents and of the countries into which they are 
divided, as well as the differences in their natural resources, will always pre- 
vent the equal operation of the rules of neutrality as well as the rules of war- 
fare. An embargo applied to Italy and Ethiopia is quite a different thing 
for each country, and what is more, any effort to equalize the natural differ- 
ences is futile. This question has been in the minds of men ever since the 
concept of neutrality arose and has never been satisfactorily answered from 
the point of view of neutrality. Discretionary action in the application of 
embargoes, therefore, in the hope of balancing the inequalities could not 
reasonably succeed. Moreover, as authorities agree, to change the attitude 
of a neutral during the progress of a war is unneutrality itself and may lead 
to reprisals or other hostile action by the belligerent affected. Now that 
embargoes have been placed on Italy and Ethiopia, and even though they 
operate with the greatest inequality and were known to have that effect when 
applied, should the President withdraw the embargo as to Italy, Ethiopia 
would have good grounds for complaint. The extra-legal effort of the Admin- 
istration to hold down the exportation of petroleum and other articles to 
Italy 2 to normal peace-time shipments was clearly an attempt to change the 
rules during the game. Congress had declined to take or confirm such a step. 


*It appears that United States exports of gas, oil and fuel oil in 1934 were more than 
doubled in 1935. Congressional Record, p. 2305. 
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‘ To be a neutral means to take no sides. The alternative is to pay damages. 
In harmony with this doctrine, the last Joint Resolution eliminated the 
optional “may” in respect of embargoes on subsequent belligerents and dis- 
carded neutrality under certain conditions in respect of Latin American coun- 
tries. During the World War certain Latin American countries assumed a 
benevolent neutrality toward the United States as a belligerent before they 
became belligerents themselves. It was deemed necessary, therefore, to insert 
Article 439 in the Versailles Treaty exempting them from damages for their 
unneutral acts. When, in the World War, the control of the seas made the 
sale of munitions by American concerns fall unequally upon the belligerents, 
the United States denied that it could then offset the inequality by prohibiting 
the sale to both. This illustrates the international law on the subject which 
can not properly be modified by unilateral legislation. It is no answer to say 
that the laws of neutrality have been violated so often that they cease to exist. 
In the past, damages have many times been collected for such breaches. It is, 
therefore, quite impossible to obtain an impartial application of the rules of 
neutrality in the beginning of a war, and illegal as well to try to achieve it by 
subsequent changes in those rules. Moreover, the last Joint Resolution 
recognizes the inequalities of neutrality when it comes in conflict with our 
special interests, as, for example, the interests served by the Monroe Doctrine. 

_A third fallacy in regard to neutrality is that a country may be neutral and 
at the same time exercise discretion in determining the moral issues of a war, 
that is, in determining the aggressor, applying sanctions, or discriminating in 
the application of neutrality laws. Such discretion is the antithesis of neu- 
trality. The two ideas are as immiscible as oil and water. This view was 
quite properly upheld by Congress in the Joint Resolutions. The subsequent 
threat of “sanctions” against Italy through suasion and direct intimidation 
of American citizens and concerns was a misconception of the rules of neu- 
trality as well as its spirit. It may, of course, be a fair question as to whether 
the policy of the United States should be based upon neutrality or partiality, 
but it can not be based upon both. To apply the moral criterion to war and 
to take measures against the aggressor is an unfriendly act leading to partici- 
pation in the war. It is purely a taking of sides. The sanctionists believe 
that everyone should stand for what is conceived to be the right and that 
therefore neutrality is immoral since it fails to distinguish between the right 
andthe wrong. On the other hand, a practical consideration is that the moral 
concept will lead countries to strive for self-sufficiency, to become armed 
camps, to prime the gun for another conflict.* 

It is true that a hundred years ago the kind of thing which is exemplified 
by the Italian-Ethiopian conflict was perhaps the rule and not thought to be 
immoral. It is also true that today a higher standard of international morals 
condemns such action in the conduct of nations. But this does not mean that, 


*See editorial on ‘“‘The Burton Resolution,” this JourNat, Vol. 22 (1928), p. 610. 
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so far at least, neutrality, as such, has been superseded. There have been 
efforts to embody this doctrine in several well-known treaties, from which it 
is argued that neutrality is a thing of the past. This argument, however, 
seems quite refuted by the actual practice of nations, which indicates their 
interpretation of said treaties. At the present time there are several signa- 
tories who have declared their neutrality in the present conflict. In fact, 
there are recent agreements in existence in regard to the maintenance of 
neutrality in certain circumstances. In the Chaco War, four neighboring 
countries issued declarations of neutrality. The theory and practice of neu- 
trality are still a part of international law. 

The moral issue has never been a factor in our neutrality laws. American 
neutrality has never weighed the righteousness of the cause of conflict. The 
Resolutions do not consider the moral aspects, for they are mandatory and no 
room is left for discretionary or optional action. They are, with one excep- 
tion, based upon entire unconcern as to the merits of the controversy. 
League action, however, in the present conflict has been based upon the moral 
law. The United States, therefore, in its legal concept of neutrality, may 
find itself in conflict with the moral concept applied by other nations of the 
world, and here also lies a danger of war. If the United States should enforce 
its ideas of neutrality and insist on trading with a belligerent contrary to 
sanctions imposed by other nations, the result might well become an armed 
conflict. If the League should go so far as to blockade an aggressor, would 
the United States recognize the blockade, or would it disregard it as illegal? 
The outcome of the impact of these two concepts on the international law 
of neutrality is yet to be seen. 

A fourth fallacy of neutrality is that while our attitude in the present 
conflict may tend to minimize our involvement, yet in a future war it may 
not come back to plague us. It is important that the United States should 
not establish a boomerang neutrality. It is very easy to do this unless it is 
realized that conditions determine the development of law. It is clear even 
now that the submarine and the airplane, not to mention other inventions, are 
going to force a modification of the laws of neutrality in respect of blockade, 
visit and search, sinking of prizes, etc. This is the fallacy of maintaining 
out-dated ideas. It is important, therefore, that the United States should 
not take a neutral position in the face of the developments in implements of 
warfare which have come to stay that would prevent it from using them in a 
war of its own and using them in an effective although humane manner. The 
same thing is true of embargoes. Will countries against whom we embargo 
supplies return the compliment when we are at war? It has been said that 
only one-tenth in number of our ordinary articles of food come from the 
United States, and that two-thirds of certain critical materials (such as 
rubber, manganese, nickel, chromite, tin, antimony, tungsten) come fifty per 
cent from abroad. In the World War the steel plants and munitions works 
were threatened with lack of manganese and platinum. Besides, such articles 
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would have to be carried largely in foreign neutral bottoms. No Government 
would last very long that by ill-considered action prevented the American 
people from obtaining supplies of necessary materials from a belligerent. 

Take an example from the present European situation. Suppose we had 
embargoed oil, cotton and copper to Italy and Ethiopia; then if a conflict 
should arise between Germany, France and Britain, it would be necessary 
under the Joint Resolutions to take the same action in respect of the new 
belligerents. In that event, where would our supplies of many articles neces- 
sary for our industries and commerce come from? We may get along without 
Italy and Ethiopia, but it would be difficult without the other countries 
mentioned. 

It is very easy to tie our hands with unfortunate legislation in dealing with 
foreign affairs. After the Fenian invasion of Canada, the House Committee 
of Foreign Affairs undertook to revise the neutrality laws of the United 
States, as Fenwick shows,‘ in a manner to revive the status of 1794. The 
committee proposed to omit the restrictions which, it has been said, would 
have had an adverse effect on the Alabama claims against Great Britain, for 
which she paid $15,500,000 in damages. 

A fifth fallacy of neutrality is that the United States is free to modify its 
laws on the subject ad libitum. Aside from being bound by the law and 
practice of nations in this regard, the United States at the present time is 
bound by several bilateral and multilateral conventions on the subject. Not 
to mention the Kellogg-Briand Pact of 1928, under which high authorities 
claim there is no longer any neutrality, there is the Convention of Maritime 
Neutrality of American States of 1928, which lays down definite rules to be 
followed by neutrals and belligerents, the Hague Convention of 1907 on 
Rights and Duties of Neutral Powers in Naval War, which have crystallized 
certain sections of international law on neutrality and which the United States 
is obligated to recognize and apply as the law of the land. The draft Resolu- 
tion proposed by the Administration recognized that there might be a conflict 
between the proposed legislation and its treaty obligations, for it authorized 
the President to enter into negotiations for the purpose of modifying such 
treaty provisions, or, in failure of this, to give notice of their termination. 

There are also bilateral treaties of the United States, of which the Treaty 
of 1871 with Italy is a type, prohibiting the embargo or detention of vessels, 
cargoes and merchandise and declaring that war shall not affect the com- 
merce of the neutral except in cases of blockade and contraband, which latter 
is specified. The treaty also provides that there shall be no prohibition on 
the importation or exportation of the products or manufactures of either 
country in a manner which does not equally extend to all other nations. The 
Joint Resolution would appear to violate this treaty both in respect of the 
embargo of munitions and the treatment of commercial submarines. 


‘Fenwick, Neutrality Laws of the United States, p. 48 et seq. 
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It is clear, therefore, that the United States is not an entirely free agent 
even in legislation in regard to its own attitude of neutrality. Neutrality is 
a relationship between nations governed by international law and treaties 
which can not be substantially disturbed without protest and perhaps recla- 
mation on the part of other countries adversely affected thereby. 

The problem of neutrality today is an intricate and complex one. Is the 
United States going to assist in the conservative development of the old law 
in harmony with modern warfare at sea, or withdraw and give over the seas 
to the control of the belligerents, or discard neutrality altogether and embrace 
the moral concept of just and unjust wars? L. H. Woo.sry 


TOWARD FURTHER NEUTRALITY LEGISLATION 

The reénactment with minor changes of the neutrality act of August 31, 
1935, for a further temporary period expiring May 1, 1937, affords time for 
an adequate study which had not been made when this matter was recently 
before Congress. At this writing, one can only pray that world affairs will 
not interrupt that study. In the Congressional proceedings, Senator Thomas 
of Utah rendered a service similar to that which Albert Gallatin of Pennsy]l- 
vania rendered in 1797, by pointing to the inadvisability of enacting a defini- 
tive neutrality law under unpropitious circumstances and without dispas- 
sionate consideration. Our early history was also repeated in the virulent 
attacks upon the proposal, found in the Administration bills and in the Nye- 
Clark-Maverick bills, for an embargo on raw materials essential for the 
conduct of war. President Jefferson was strong enough to secure the enact- 
ment of his embargo law but its enforcement made him the object of the 
most violent abuse. He was called a tyrant and a dictator, the willing tool 
of Napoleon and the Emperor’s ally against England. Except with what 
might be called “reverse English,” the attacks on the recent proposal were 
strikingly similar: the bill, it was said, sought to give the President dictatorial 
powers to regiment the whole economic life of the country; we would be the 
tool of England in her imperialistic designs to use the League for crushing 
Italy. Any one who has the recent discussions, or tirades, in mind will find 
it interesting to read the numerous extracts from the newspapers, debates 
and correspondence of 1808 which are reprinted in The American Embargo, 
1807-1809 by Dr. Walter W. Jennings. 

Under all the circumstances, the passage of this stopgap mongrel bill was 
wise, but one can not reach that conclusion without reflecting on the ineffici- 
ency of our Government. On February 17, the new bill was jammed through 
the House under a gag rule which forbade amendments and gave only twenty 
minutes for debate to each side. As many members pointed out, the House 
had spent five days haggling over the Army bill and had regularly been 
recessing from Friday to Monday. But only forty minutes could be given 
the neutrality bill because the old act expired February 29 and we might be 
left with no neutrality law! The Act of August 31, 1935, had been passed 
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in a similar hurry. ’Tis pity that a well-considered act could not even be 
debated by Congress at this session: 
’t is true ’t is pity; 
And pity ’t is ’t is true. 

The danger is that nothing will be done to sweep away the fogs of ignorance 
and uncertainty before the subject of neutrality again engages the attention 
of Congress. It is to be hoped that the matter can now be discussed without 
shrieks of bitter fury on the one side or sentimental vaporings on the other. 
The impossibility of a powerful neutral like the United States doing anything 
or nothing without materially affecting the fortunes of the belligerents should 
be apparent; Premier Mussolini’s address to his Cabinet on March 3 is illus- 
trative of the fact. 

There are many questions requiring study. In Congress it seems to have 
been widely assumed that our self-denying ordinance regarding exports of 
arms, ammunition and implements of war isnovel. Thisisnotthefact. The 
neutral practice of forbidding exports not only of arms but of all contraband 
goods is an ancient one of which examples can be found continuously down to 
the present time. We have merely “progressed” toward the point reached by 
the Chinese neutrality regulations of February 15, 1904, which banned sales 
of contraband and loans to belligerents. The Swedish-Norwegian Royal 
Proclamation of April 30, 1904, likewise forbade Swedish and Norwegian 
ships to carry contraband or to attempt to enter a blockaded port. These 
were reiterations of the rules laid down by the same governments in 1854 when 
Bremen, Liibeck and Hanover proclaimed like prohibitions. More data to 
reveal the extent of this salutary breadth of neutral governments’ restric- 
tions on the trade of their nationals need to be compiled. Presumably, this 
is one of the points on which the Department of State will at a proper time lay 
before Congress complete information. The writer shares with Assistant 
Secretary of State Moore a desire for Professor Borchard’s authority for a 
distinction between munitions and other contraband, with special reference 
to exceptions to commercial treaties. Mr. Borchard asserted this was “ele- 
mentary law”—so elementary in fact that one could scarcely expect to find 
that any writers had bothered to state the proposition. 

The question of changing neutral obligations during the course of a war 
presents difficulties. It has frequently been done. Some justification for 
such acts has been found in the familiar preamble to the Thirteenth Hague 
Convention of 1907. In the course of its drafting, amendments were made 
to clarify the thought that a neutral could change its rules for its own protec- 
tion and not merely to “safeguard the rights of neutrals” in general. But a 
specific article to the same effect, proposed by the Japanese, received little 
consideration. In 1914, the United States took the position that it was im- 


1 American Néutrality Policy. Hearings before the Committee on Foreign Affairs, House 
of Representatives, 74th Cong., 2nd Sess., on H. J. Res. 422, at p. 66. 
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proper to change during a war the rules of neutral conduct, if factual differ- 
ences should result from the adoption of new rules applied with technical 
impartiality. The measurement of factual discrimination is not always easy. 
Recent Congressional opinion seemed to be that no change could be made 
during war; the embargo on loans and credits was readily adopted on the 
theory that Italy was already covered by the Johnson Act and that Ethiopia 
does not wish to borrow from us—perhaps not. The arms embargoes adopted 
by many States, including the United States, during the Chaco War are recent 
examples of new restrictions imposed during wartime obviously to the dis- 
advantage of one or the other of the belligerents. During the World War 
there were numerous examples, including embargoes on very extensive lists 
of exports (not merely munitions) and restrictions on submarines and armed 
merchantmen. Our first neutrality act in 1794, passed during wartime, im- 
posed practical disadvantages on the French but would be defended on the 
tenable theory that it was declaratory of existing legal obligations, although 
few States had then fully adopted such obligations in practice. Of course 
neutral retaliatory measures like the Jeffersonian embargo and some of the 
Latin American measures in 1917 belong in a different category. 

Despite the wise insistence of Mr. Warren, the recent neutrality bills failed 
to grapple with the problem of armed merchantmen. The subject must 
be studied. 

One searches the hearings and debates in vain for consideration of the im- 
mensely difficult question of neutral commercial aircraft. How are trans- 
Pacific clipper ships bound for China when Japan is at war to be visited and 
searched? The regular trans-Atlantic Zeppelin service and the projected 
flying services across the North Atlantic raise the same problem. 

What are “the political, juridical or economic means authorized by interna- 
tional law” which, under the Argentine Anti-War Pact, we have agreed to 
apply in codperation with other neutrals in order to bring certain wars to 4 
more speedy end? 

From the domestic side, what effective government machinery exists to 
ascertain whether a shipment to a neutral is intended for transshipment to 4 
belligerent? We have assumed the prize court’s duty of detecting continuous 
voyages but we are probably not able to discharge that duty without further 
legislation. 

These are merely a few samples of the many complex and unsolved prob- 
lems. Others will readily occur to any reader of the JouRNAL. 

As a matter of government procedure, it would seem appropriate for the 
Department of State to lay complete data on all these points before the proper 
Congressional committees. This subject-matter requires research, study and 
legal analysis, not investigation by a congressional committee. If the State 
Department supplied such information in connection with the recent debates, 
its action was so secret that no reflection of it appears in the speeches of Sena- 
tors or Congressmen. The public, at least, does not know what interpreta- 
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tion of the law as of August 1, 1914, the Administration intends to uphold in 
case of war. This is not intended as a hostile criticism; it is rather a further 
commentary on certain defects in our governmental machinery and its opera- 
tion. The country is assured that the new hundreds of millions of dollars 
appropriated for the Army and Navy are solely for the purpose of keeping us 
at peace. The Department of State has an enormous and very difficult part 
to play in achieving this same purpose. Many Senators and Congressmen 
asserted during the recent debates that a sound neutrality policy and legisla- 
tion to make it effective are essential to enable the United States to remain at 
peace. There is still time for Congress to appropriate for the Department of 
State a meager additional hundred thousand dollars or so to enable it to 
grapple with the problem of neutrality. Pur C. Jessup 


THE RELATION OF THE FRANCO-SOVIET PACT TO THE LOCARNO TREATY 

There is obviously more than the interpretation of a treaty at issue in the 
assertion by the German Government that the Franco-Soviet Pact is in con- 
flict with the terms of the Locarno Treaty and in consequence releases 
Germany from the obligations of the latter treaty. Nevertheless, since the 
German Government has put forward the inconsistency of the obligations of 
the two agreements as the chief justification of the remilitarization of the 
Rhineland, and since the other Locarno Powers have offered to submit the 
dispute to the Permanent Court of International Justice, the question may be 
considered on its technical merits, it being understood that larger issues lie in 
the background. 

After many months of tentative negotiations, the plan of a Franco-Soviet 
pact of mutual defense came to a head early in April, 1935. On April 11 it 
was announced from Moscow that in the Soviet view the projected convention 
would not necessarily be restricted to the two countries, but that it, or one 
similar to it, might be signed by Poland, Germany and other countries. In 
this way a series of bilateral treaties might play the réle of the proposed 
“Eastern Locarno” which appeared to have little chance of being concluded. 

The first reactions from Germany to the proposed pact appear to have been 
unfavorable, and it was announced from Paris that Laval would go to Moscow 
to sign the pact without further word from Germany. Subsequently Germany 
appears to have countered with a proposal of an Eastern European non- 
aggression pact, which might still leave it free to other States to sign mutual 
assistance pacts among themselves. Without more ado the Franco-Soviet 
Pact, described as a “Mutual Assistance Pact,” was signed on May 2, 1935, 
and shortly after, on May 16, the Foreign Ministers of the two governments 
issued a statement suggesting acceptance of the German proposal of a more 
general non-aggression pact. These advances came to no effect, and on May 
25 Germany issued a memorandum attacking the pact as incompatible with 
the Covenant of the League of Nations and with the Locarno Treaty. The 
text of the note was withheld from publication, but the argument appeared 
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to be that the new pact altered the basis on which the Locarno Treaty had 
been concluded, and that France, if it remained faithful to earlier obligations, 
would be able to fulfill its pledge to the Soviet Union only under limited con- 
ditions. It was not suggested at that time that Germany would regard the 
ratification of the pact as automatically rendering the Locarno Treaty null 
and void. 

The pact was still to be ratified by France, and a number of circumstances 
intervened to delay that action, notably the advances made by Germany with 
the object of concluding an agreement that might displace the pact and also 
the action taken by the League in voting sanctions against Italy, which ap- 
pears to have led French nationalists to change from a policy of acquiescence 
to one of open hostility to the pact. What effect the pending neutrality 
legislation in the United States had upon the attitude of France towards the 
Soviet Union is a matter of speculation; but it would appear that the possi- 
bility that France might be cut off from supplies from America was an addi- 
tional inducement to it to make more certain that supplies could be had from 
Russia. The pact was finally ratified by the Chamber of Deputies on 
February 27,1936. Ratification by the Senate remained in suspense, but was 
brought about dramatically on March 12, following the dispatch of German 
troops into the Rhineland. 

The outstanding legal feature of the Franco-Soviet Pact is the detailed 
adaptation of its terms to the obligations of the Covenant of the League of 
Nations. The preamble recites that the pact aims to enforce more completely 
the “strict application of the provisions of the Covenant of the League of 
Nations with reference to the maintenance of national security, territorial 
integrity and political independence,” and, further, that the parties, while 
seeking in the meantime to promote “the efficient working of the League 
Covenant” by a bilateral agreement, are at the same time determined to 
devote their efforts to bring about a “European agreement” for that purpose. 
Article 1 agrees that in the event that either of the two parties should be 
threatened with aggression on the part of any European State they will 
“proceed to immediate consultation” in regard to the measures to be taken to 
enforce Article 10 of the Covenant. Article 2 pledges that if either of the 
two parties should be subjected to an “unprovoked aggression” under the 
circumstances specified in Article 15, section 7, of the Covenant, they will 
“immediately come each to the other’s aid and assistance.” Article 3 makes 
reference to the conditions which might bring Article 16 of the Covenant into 
force, and it agrees that in the event of an act of “unprovoked aggression” 
arising from such a situation the parties will “lend each other aid and assist- 
ance in the application of Article 16 of the Covenant.” The same obligations 
are assumed with reference to the application of Article 17 of the Covenant. 
Article 4 appears to be designed to overcome any possible conflict of the pact 
with the provisions of the Covenant by providing that since the undertakings 
stipulated in the above articles are “consonant with the obligations of the 
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high contracting parties as members of the League of Nations, nothing in this 
treaty shall be interpreted as restricting the duty of the latter to take proper 
measures efficiently to safeguard peace in the world, or as restricting obliga- 
tions laid upon the high contracting parties as members of the League of 
Nations.” 

In spite of the explicit terms of Article 4 of the pact, it is alleged in the 
German memorandum presented on March 7, 1936, to the ambassadors of the 
other parties to the Locarno Treaty that by the pact France assumes obliga- 
tions, in the event of a conflict between Germany and the Soviet Union, “which 
far exceed its mandate arising from the Covenant of the League.” The 
German argument, as outlined in the memorandum and presented more in 
detail in the statement of von Ribbentrop before the Council of the League of 
Nations on March 19, appears to run as follows: The pact is clearly directed 
against Germany ; this inference may be drawn from the circumstances and is 
not denied by France; under the pact France is obligated to come to the aid 
of the Soviet Union against Germany without the necessity of awaiting a 
recommendation or decision of the League Council; France thus “arrogates to 
itself the right to decide, upon its own authority, as to who is the aggressor”; 
thus France “must under certain circumstances act as if neither the League 
Covenant nor the Rhine pact, which makes reference to this Covenant, was 
operative”; the fact that France would not be obligated under the pact to 
take action against Germany if in so doing it might lay itself open to sanctions 
by Britain and Italy does not affect the intrinsic illegality of the obligation; 
the Rhine pact [Locarno Treaty], in addition to the guarantee by the five 
parties of the territorial status quo along the frontiers of Germany and 
Belgium and Germany and France and of the demilitarization of the Rhine- 
land as provided in Articles 42 and 43 of the Treaty of Versailles, contained 
an absolute pledge that Germany and Belgium and also Germany and France 
would in no case attack or invade each other or resort to war against each 
other; to this agreement, otherwise absolute, were entered certain exceptions; 
these exceptions were intended to take care of the fact that, previous to the 
signing of the Locarno Treaty France had assumed obligations towards Poland 
and towards Czechoslovakia which it was unwilling to abandon; the excep- 
tions, however, were formulated in “abstract” terms, but that does not permit 
France to include the Soviet Union within them. 

What are the merits of this elaborate argument? The issue appears to turn 
upon the point whether France assumed by the Locarno Treaty an obligation 
not to go to war against Germany which limited certain rights which might 
be left open to it under the Covenant of the League. If such were the case, 
then the reservations entered by France in the Franco-Soviet Pact might 
still not be sufficient to make the pact consistent with the Locarno Treaty 
although it might be consistent with the Covenant of the League. In passing 
upon this point it will be remembered that the obligations assumed by France 
under the Locarno Treaty were clearly not intended to affect the obligations 
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of France under the Covenant of the League, as is expressly stipulated in 
Article 6 of the treaty. France thus remained, after the Locarno Treaty as 
before, under an obligation to take action against Germany under Article 16 
of the Covenant in case Germany should, in violation of Articles 12, 13 or 15 
of the Covenant, resort to war against other members of the League not parties 
to the Locarno Treaty, e.g., Holland or Denmark. Nor was it understood at 
the time of the signing of the Locarno Treaty that the obligations incurred 
towards other States subsequently admitted into the League, e.g., the Soviet 
Union, would be affected by the more limited Locarno obligations. The 
present issue, therefore, narrows down to the question whether, consistently 
with the obligations of the Covenant, France might under certain circum- 
stances take military action against a State [Germany], which had resorted 
to war in disregard of Articles 12, 13 or 15 of the Covenant, without waiting 
for a decision of the League Council, and if so, whether the Locarno Treaty 
restricted its freedom of action in this respect. 

It would seem that upon this technical issue a case may be made out in 
favor of the German contention, based upon an acknowledged obscurity in 
Article 16 of the Covenant. It will be remembered that while Article 16 of the 
Covenant does not specify how the existence of a breach of the Covenant is to 
be determined so as to bring into operation the economic sanctions provided 
for in the first paragraph of Article 16, it does provide that it shall be the duty 
of the Council to recommend the military, naval or air forces which the mem- 
bers of the League shall severally contribute to the armed forces to be used 
to protect the covenants of the League. This clearly means that the obliga- 
tion of a State to contribute to the armed forces does not arise until a decision 
of the Council has been taken; but, on the other hand, does it mean that a 
State has not the right to use its armed forces to “protect the covenants of the 
League” if it wishes to do so against a State which, by a violation of Articles 
12, 13 or 15 has ipso facto committed an act of war against it although some 
other State was the victim of the aggression? The Locarno Treaty is more 
specific on this point in that it requires (Article 4) that an allegation of a 
violation of the pledges of Article 2 of the treaty must be brought before the 
Council of the League and action be taken following a notification by the 
Council of its finding. Even in the case of an “unprovoked act of aggression” 
(Article 4, section 3), when immediate action is permitted, the subsequent 
decision of the Council must be attended to. 

While the actual text of the Franco-Soviet Pact keeps strictly within the 
limits of the Covenant, the Protocol of Signature, after first making clear the 
obligation of immediate assistance contained in Article 10 of the Covenant 
and of immediate action in compliance with recommendations of the League 
Council, goes on to provide that the parties shall take joint action to obtain 
that the Council issue its recommendations with all speed required by the 
circumstances, but that [and these are the important words] “should the 
Council, nevertheless, for whatever reason, issue no recommendation or fail 
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to reach a unanimous decision, the obligation of assistance shall apply none 
the less.” A succeeding section of the protocol announces the intention of the 
parties to do nothing that would invalidate “any obligation undertaken by 
France and by U.S. S. R. in respect of third parties” and affirms that “it 
is understood that the provisions of the aforesaid treaty shall not be carried 
out in any way which, being inconsistent with treaty obligations undertaken 
by one of the contracting parties, might expose the latter to sanctions of an 
international character.” 

What is the combined effect of these two official interpretations of the pact? 
Does France, on failure of the Council to issue a recommendation under 
Article 16, pledge itself to do what by the Locarno Treaty it pledged itself not 
to do except in pursuance of a recommendation of the Council? And if so, 
does the subsequent qualification that France will not act in any way incon- 
sistent with other treaty obligations so as to expose itself to sanctions of an 
international character fully close the loophole? The points are certainly 
subtle ones, such as in the United States would be thought fit only for a 
“Philadelphia lawyer” to handle; and, if less vital matters than supreme 
national interests were at stake, they might be set aside as purely captious. 

It is interesting to note that the German Government did not, at the time 
of its withdrawal from the League of Nations, consider that fact as making 
voidable, according to the principle of rebus [non] sic stantibus, the Locarno 
Treaty which had been entered into with the understanding that Germany was 
to become a member of the League; nor does it raise that issue in the memo- 
randum of March 7. Yet the absence of Germany from the League would 
appear to weaken considerably the protection afforded by the Locarno Treaty, 
notably in respect to the second exception contained in Article 2 of the treaty. 
Possibly the fact that Germany withdrew from the League upon its own 
initiative may explain its failure to press that point. 

Assuming that Germany could make out a technical case that the Franco- 
Soviet Pact was inconsistent with the Locarno Treaty, it is in order to inquire 
whether the procedure followed by the German Government was in accordance 
with the provisions of the Locarno Treaty. Here there seems to be little 
defense for the precipitate action taken by the German Government. For 
the Locarno Treaty (Article 3) is most explicit in providing for the settlement 
“by peaceful means and in the manner laid down herein all questions of every 
kind which may arise between them and which it may not be possible to settle 
by the normal methods of diplomacy.” The question of the compatibility of 
the Franco-Soviet Pact with the Locarno Treaty itself would certainly fall 
under that head. The attempt, as is made in the von Ribbentrop statement 
of March 19, to argue the automatic invalidation of the Locarno Treaty when 
there was no showing of an open and avowed repudiation of it by the other 
party, is against every accepted rule of the binding force of treaties. 

An important collateral question relates to the obligations of Germany 
under the Locarno Treaty towards Belgium. Had the German Government 
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any ground for holding that its obligations towards Belgium lapsed because 
of their intimate connection with its obligations towards France? On this 
point the memorandum of March 7 is silent, and it would seem difficult to find 
even the most technical grounds in justification of the action taken. 

There remains the question whether the issue between Germany and France 
is of a character to make it susceptible of submission to the Permanent Court 
of International Justice, as proposed by the representatives of the four 
Locarno Powers in their answer to the German memorandum of March 7. 
This answer carried with it the draft of a resolution to be presented to the 
Council of the League, in which the Council was to propose to the German 
Government that in view of the German claims with regard to the Franco- 
Soviet Pact and the action taken in consequence of them, there had arisen “a 
juridical question which might usefully be taken before the Permanent Court 
of International Justice.” The reply of von Ribbentrop, in his address to the 
League Council on March 19, was final and conclusive: the issue, if presented 
to the court, would be the scope of Article 16 of the Covenant; this is a 
problem which “besides its purely legal aspects, is of undoubted political im- 
portance of the first magnitude; and its proper clarification and solution can 
not therefore be expected of a purely judicial body.” The reply seems to give 
away the whole case; for it suggests that, after having put forth a most 
elaborate technical argument, the German Government is after all not con- 
cerned with its rights under the existing law but with a change in the law to 
restore the “equality” of sovereign states. In regard to this it may be 
observed that changes in the existing law would indeed appear to be needed, 
not only on one but on many points, and they have been too long delayed; 
but in the meantime, unless the good faith of treaties can be maintained with 
scrupulous regard, the very corner-stone of international law is shaken, and 
no other treaty or agreement can inspire any greater confidence than the 
degree of force ready at a given moment to support it. 

C. G. Fenwick 


PRESIDENT ROOSEVELT’S PROPOSAL OF AN EXTRAORDINARY PAN AMERICAN CONFERENCE 

President Roosevelt has sent a letter to the Presidents of all of the Amer- 
ican Republics to inquire how they would regard the calling of a conference 
of American States to perfect the existing instruments intended to preserve 
peace in this hemisphere, and to consider the adoption of other measures 
having the same purpose in view. 

With the tact which is so characteristic of our chief executive, President 
Roosevelt has suggested that the conference, if called, might meet in Buenos 
Aires. This, of course, could only be a suggestion, and must wait upon an 
invitation from the host State, but this suggestion was timely since the nego- 
tiations for the termination of the Chaco controversy have been conducted 
at that capital. The normal. procedure under ordinary circumstances would 
be for the conference to be held at the capital of the State responsible for the 
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invitation. It might have been thought especially appropriate to hold the 
conference in Washington because the Pan American Union offers unusual 
facilities for the carrying on of a conference and the conduct of every form of 
international codperation. But the very importance of Washington makes 
still more significant the gesture of the United States and affords a practical 
demonstration of the Good Neighbor policy and the fullest recognition that 
we hold the place simply of one of a group of equal States with no thought of 
claiming a primary or paramount position. 

It certainly cannot be denied that the present Administration has whole- 
heartedly accepted both in theory and in practice the principle of the legal 
equality of all of the American States. The Platt Amendment authorizing 
our intervention for the purpose of preserving order in Cuba has been elimi- 
nated. Our Government has been most patient and accepted great financial 
losses in the negotiated settlement of our claims with Mexico in accordance 
with the recently signed Claims Convention. An earnest of our present and 
future intention to apply in the most complete manner, without reserve of any 
kind, the policy of the Good Neighbor and the recognition of the perfect 
equality of other American States appears from the terms of the treaty just 
signed with Panama. In reality, this is the logical and more complete fulfil- 
ment of the policy initiated by Secretary Root when he cast aside the arrogant 
assertion of Secretary Olney, that the fiat of the United States made law on 
this continent, and insisted that American affairs should be settled through 
the friendly conferences and codperation of equal American States. 

Evidence of the practical effects and value of the application of President 
Roosevelt’s Good Neighbor policy is seen in the cordial statement of Dr. 
Saavedra Lamas, the distinguished Argentine Minister for Foreign Affairs, 
published in La Prensa of Buenos Aires on January 23: 

President Roosevelt’s policy of the “good neighbor,” the most wise, the 
most prudent and the most sagacious that the great Republic of the 
North has ever followed, has assisted in converting the American conti- 
nent into one sole, moral and spiritual state. This policy has gained the 
confidence of the twenty-one American Republics. Pan Americanism 
today is a bilateral link between the Anglo-Saxon and the Latin world. 
For the first time perhaps there exists a current of the community of ideas 
and sentiments flowing between Washington and Buenos Aires, Rio de 
Janeiro, Santiago and Montevideo, without suspicions and without ill- 
will. This birth of the united America coherent and codrdinated, not as 
a formal association but as a definite entity of objectives, conscience and 


tendencies, is called upon to influence the economic, international, social 
destinies of the entire world. 


This statement is all the more gratifying when we remember that the Argen- 
tine Republic has been the most mistrustful of our purpose in making efforts 
to secure greater codperation between American States, and that she has 
been the most reluctant to ratify certain of the agreements adopted at Havana 
and Montevideo. 

1From the Department of State press release for Feb. 12, 1936. 
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Another important factor in the situation is that provision of our neutrality 
resolution which makes the prohibition of the shipment of arms and munitions 
non-applicable in the case of an American Republic engaged in a conflict 
with a non-American State, unless the former be allied with a non-American 
Power. This formulation of policy may be taken as an indication that the 
United States no lohger asserts its intention to intervene in the event that 
an American State should become involved in a conflict with a non-American 
Power, although it does not necessarily exclude such intervention. The con- 
sequence is that we yield the assertion of any pretension to a primary or a 
supervisory réle over all American affairs, such as was, incidentally and 
perhaps necessarily, the implication of the traditional interpretation of our 
Monroe Doctrine. Undoubtedly the expectation would be that all of the 
American States might be counted upon to do everything in their power to 
cooperate with any sister American State subjected to the threat of aggression 
by a non-American State. And as an appropriate corollary, the American 
States, in conference, would expect to assist in the friendly and peaceful set- 
tlement of any controversy between two or more of their number. The pro- 
longed and distressing conflict between Bolivia and Paraguay should give an 
especial impetus to this salutary purpose. 

Such measures of codperation between the American Republics will un- 
doubtedly have considerable influence in the practical establishment of a paz 
Americana based, not upon the fiat of the great Republic of the North, but 
upon the friendly and rational solution of misunderstandings and differences 
between the various States of this continent. Such a regional understanding 
among the equal States of the Americas is in no way contrary to the spirit or 
letter of the Covenant of the League of Nations. On the contrary, it will go 
far to strengthen the work of the League in helping to settle many troublesome 
controversies which might otherwise be laid at its door. 

But is this all moonshine and glittering unreality glossing over the hard 
facts of international relations? If it cannot be said that international inter- 
course is really carried out upon the basis of the recognition of the equality 
of the member States, yet the widespread insistence on the part of the small 
States that this equality be recognized has become a policy of this Govern- 
ment, and it will undoubtedly go a long way toward giving increased strength 
to what has always heretofore been a fiction or doctrine little in accord with 
international verities. As soon as all of the small States and certain of the 
great States are ready to observe in practice this doctrine of equality, it finds 
the substantial support which alone was necessary to make it a reality. In 
any event, it has become such a reality on the American Continent, and the 
recent codperation of the League in regard to the Italo-Abyssinian conflict 
indicates that it is pushing forward to a vigorous recognition in Europe as well. 

We have every right to expect that the proposed Conference of American 
States will meet in an unusually favorable attitude, and that the purpose 
behind President Roosevelt’s informal or implied invitation will be achieved. 
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The conference will undoubtedly strengthen the bonds of good neighborliness 
between all the American States, and the plans for preserving peace upon 
this continent will be materially advanced. In the presence of the lowering 
clouds of war in Europe it is more agreeable to fix our eyes on this congenial 


prospect. 
Euuery C. STOWELL 


THE AMENDMENT OF THE STATUTE OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE 

, After more than seven years of effort, the Statute of the Permanent Court 
of International Justice has at last been amended. The Revision Protocol 
of September 14, 1929, to which are annexed four additional articles and 
amendments to eighteen articles of the 1920 Statute, entered into force on 
February 1, 1936, and a long period of suspense which may have had some 
influence on the prestige of the Court has been brought to anend. The Court 
now rests on more substantial and in some respects more adequate founda- 
tions, and it has entered upon a new period of its history. 

The history of the effort which was begun in 1928 has brought into relief 
the prime defect of the Statute, viz., its failure to provide any method for its 
own amendment. This defect is all the more striking because it does not exist 
in the two great instruments which are contemporaneous and in a sense co- 
ordinate with the Statute; both the Covenant of the League of Nations and 
the Constitution of the International Labor Organization contain provisions 
which enable them to be amended by the action of less than all of the parties. 
With these 1919 precedents at hand, it is a bit strange that when the Statute 
was being drafted in 1920, no consideration seems to have been given to the 
possibility of a special provision on amendment, neither by the special Com- 
mittee of Jurists nor by the Council or Assembly of the League of Nations. 
The result is that, under the general rule of international law as to the amend- 
ment of an international instrument, any modification of the Court’s Statute 
requires the consent of all the parties to the Protocol of Signature of Decem- 
ber 16, 1920, to which the Statute is annexed. The rule of international law 
does not prescribe, however, the way in which this consent shall be made 
manifest, and hence some leeway exists within which formalities may be con- 
trolled. There is no rule of international law requiring that the same formali- 
ties which were employed for bringing an instrument into force must be 
employed for effecting a modification of its provisions. 

These considerations were taken into account by the draftsmen of the 
Revision Protocol of September 14, 1929. The formal articles of the Protocol 
included the following provisions: } 


_ 3. The present Protocol shall be ratified. The instruments of ratifica- 
tion shall be deposited, if possible before September 1st, 1930, with the 


* For the complete text of the Revision Protocol, see Hudson, Permanent Court of Inter- 
national Justice (1934), p. 631. 
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Secretary-General of the League of Nations, who shall inform the Mem- 
bers of the League of Nations and the States mentioned in the Annex to 
the Covenant. 

4. The present Protocol shall enter into force on September 1st, 1930, 
provided that the Council of the League of Nations has satisfied itself 
that those Members of the League of Nations and States mentioned in 
the Annex to the Covenant which have ratified the Protocol of Decem- 
ber 16th, 1920, and whose ratification of the present Protocol has not 
been received by that date, have no objection to the coming into force of 
the amendments to the Statute of the Court which are annexed to the 
present Protocol. 

Account was also taken of the special position of the United States of America 
with reference to the proposed amendments, since the special Protocol of 
September 14, 1929, relating to the United States’ adherence to the Protocol 
of Signature of December 16, 1920, envisaged only acceptance of the un- 
amended Statute; and it was provided that 


7. For the purposes of the present Protocol, the United States of Amer- 
ica shall be in the same position as a State which has ratified the Protocol 
of December 16th, 1920. 


The fourth paragraph of the Revision Protocol had the appearance of an 
innovation, and it was not enthusiastically received in all quarters. On first 
reading, it seemed to be an attempt to overcome unexpressed opposition. One 
eminent commentator * referred to it as “a revolution in the history of inter- 
national agreements.” Yet it would seem to have been entirely in line with 
the prevailing law as to the modification of engagements, and many prece- 
dents could be adduced to justify the measure of informality for which it 
provides. The element of unanimous consent is preserved. Where so many 
States are involved, a dissenting State can hardly complain if it is made to 
bear the onus of expressing its dissent. Yet it is to be noted that the provision 
does not go that far; it only requires the existence of a situation in which the 
Council of the League of Nations may satisfy itself that objection is not 
entertained. 

When the Council of the League of Nations met to consider the matter on 
September 9, 1930, it found itself confronted with a situation in which it was 
clearly not possible to say that none of the parties to the Protocol of Decem- 
ber 16, 1920, had objection to the coming into force of the amendments. Of 
the 45 parties (7.e., signatories which had deposited ratifications)® to the 
Protocol of December 16, 1920, 32 had by September 9, 1930, deposited at 
Geneva their ratifications of the Revision Protocol; eight had stated that they 
would raise no objection to the amendments being brought into force (this 
position had been taken also by the United States of America) ; two had stated 


2 Mr. A. P. Fachiri, in 11 British Year Book of International Law, 1930, p. 98. 

* Forty-five States or members of the League of Nations were parties on Sept. 1, 1930. 
The number is now 49. The Protocol of Signature of Dec. 16, 1920, was signed on behalf of 
the Argentine Republic on Dec. 28, 1935. 
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that they could take no position without parliamentary authorization; two 
had refrained from any expression of opinion; and one party (Cuba) had 
expressed opposition.* Hence, it was impossible for the Revision Protocol 
to be brought into force in September, 1930, and that objective had to be 
abandoned. ‘The 1930 general election of members of the Court was therefore 
conducted on the basis of the unamended Statute, but with the understanding 
that on the coming into force of the amendments the judges elected would 
serve under the amended Statute and the deputy-judges elected would cease 
to have their posts. 

Several alternative courses then presented themselves for dealing with the 
proposed amendments: the attempt to modify the existing Statute for which 
only a lukewarm enthusiasm had existed in most quarters could have been 
abandoned altogether; or a new protocol could have been drafted and opened 
to signature for putting the proposed amendments into force; or continued 
effort could have been made for securing the agreement necessary for bringing 
into force the amendments as attached to the Revision Protocol of 1929. 
With no hesitation, the Eleventh Assembly adopted the last of these alterna- 
tives. It is true that by this time the fourth paragraph of the Revision 
Protocol had become extinct, and that no provision existed in that instrument 
which envisaged the entry of the amendments into force subsequently to 
September, 1930. Yet it was clearly open to the parties to the Protocol of 
Signature of December 16, 1920, by unanimous consent, to devise a substitute 
for paragraph 4 of the Revision Protocol and to bring the amendments into 
force at a later date. In view of the provision for ratification in paragraph 3 
of the Revision Protocol, M. Pilotti (Italy), reporting to the Eleventh As- 
sembly on behalf of the First Committee, stated that “the Protocol of Septem- 
ber 14, 1929, could not now come into force until it has been ratified by all 
the States which [might have] ratified the former protocol of December 16, 
1920.” This conclusion was adopted by the Eleventh Assembly in 1930, and 
it also urged the States which had not ratified the Revision Protocol to do so as 
soon as possible. The insistence was repeated by the Twelfth Assembly in 
1931 and at greater length by the Thirteenth Assembly in 1932. The ex- 
hortation bore some fruit: during 1931, five States deposited their ratifica- 
tions; only one ratification was deposited in 1932, but seven were deposited 
in 1933. On January 1, 1934, all of the 49 States members of the League of 
Nations which had ratified the Protocol of Signature of 1920, had deposited 
ratifications of the Revision Protocol, with the exceptions of Abyssinia, Brazil, 
Panama and Peru. Then a dead period set in, and for more than a year a 


‘On Jan. 5, 1931, the Cuban Government offered for deposit a ratification of the Revision 
Protocol with a reservation as to the fourth paragraph and other reservations. The neces- 
sary consent of other States was not forthcoming, however, and on March 14, 1932, the 
Cuban reservations were withdrawn. See Hudson, “The Cuban Reservation and the Revi- 
sion of the Statute of the Permanent Court of International Justice,” in this Journat, Vol. 
26 (1932), p. 590. 


m- 

to 

30, 

elf 

in 

m- 

not 

of 

he 

ica 

of 

col 

er- 
col 

an 

rst 

)ne 

ith 

ce- 

it 

ny 

to 

ion 

he 

ot 

on 

vas 

m- 

Of 

he 

at 
ey 

his 
ed 

130. 
of 


276 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


stalemate seemed to exist. Though Abyssinia’s ratification was deposited on 
March 30, 1935, the break in the situation was largely due to an exposé of 
the situation in the eleventh Annual Report of the Court in 1935. 

The eleventh Annual Report of the Court contained 5 the first published 
intimations of the attitudes of the governments of the three States which had 
not deposited ratifications of the Revision Protocol, indicating that all three 
of them had at one time or another manifested an inclination to proceed 
toward completing the formalities necessary to ratification. This led to a 
new initiative before the Sixteenth Assembly of the League of Nations; on 
September 11, 1935, the Swiss delegation in the Assembly made a definite 
proposal that action be taken to escape the impasse. This proposal was con- 
sidered at some length by the Assembly’s First Committee, and on September 
27, 1935, the Assembly adopted the following resolution :® 


The Assembly, 

Referring to its resolution of October 14th, 1932, by which it addressed 
an urgent appeal to the States concerned to ratify as soon as possible the 
Protocol of September 14th, 1929, concerning the Revision of the Statute 
of the Permanent Court of International Justice; 

Recalling further that since January 1st, 1931, and pending the entry 
into force of the above Protocol, the Court has continued to work under 
& provisional system set up by the Assembly’s resolutions of September 
25th, 1930; 

Considering it to be in the interests of good administration of interna- 
tional justice and of the part which the Court should play in the life of 
the nations that the Court should be organised upon a definitive basis; 

Observing with satisfaction that the Protocol of September 14th, 1929, 
has been ratified by almost all the States whose ratification is necessary 
to bring it into force and that all the instruments of ratification except 
three have been deposited ; 

Recalling that Articles 4 and 35 of the Statute as amended by the 
Protocol of September 14th, 1929, enable the organs of the League of 
Nations to regularise in an equitable manner the situation, in regard to 
the election of members of the Court, of States which, having signed and 
ratified the Statute, are not members of the League of Nations; 

Considering that, according to the information before the Assembly, 
the States whose ratifications are necessary have indicated an intention 
to ratify; 

Observing accordingly that the entry into force of the Protocol of 
September 14th, 1929, seems no longer to encounter any difficulty; 

Being anxious to accelerate as much as possible the introduction of a 
reform the utility of which has been generally recognised since 1929; 

Requests the Council to take the necessary measures to put the Pro- 
tocol into force on February 1st, 1926, if the last instruments of ratifica- 
tion have not been deposited before that date, and on condition that the 
States which have not already ratified have not in the meanwhile made 
objection to the contemplated procedure; 


* Series E, No. 11, pp. 40-41. 
* Records of the Sixteenth Assembly, Plenary, pp. 94, 124; League of Nations Document, 
A.62.1935.V. 
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Instructs the Secretary-General to communicate the present resolu- 
tion to the Governments of the States concerned. 


The Secretary-General of the League of Nations promptly communicated 
to the Ministers for Foreign Affairs of Brazil, Panama and Peru the text of 
this resolution and of the report made by the Assembly’s First Committee, and 
his letter of October 10, 1935, contained the following as a final paragraph: * 


I have the honour to request that in case your Government should 
desire to formulate any objection to the procedure contemplated by the 
Assembly’s resolution it will be so good as to notify me as soon as possible, 
and in any event before the opening of the Council session of January 
next which, under the Council’s Rules of Procedure, should open on Mon- 
day, January 20th. At this session the Council will be called upon to 
decide whether the amendments to the Statute do or do not enter into 
force on February 1st. 


Only the Brazilian and Peruvian Ministers replied to this communication.® 
The Brazilian Minister’s reply of November 8, 1935, stated that the Revision 
Protocol had been “transmitted to the Legislative Power for approbation,” 
and that “it is expected that by the end of the year the necessary formalities 
for ratification and promulgation . . . will have been accomplished.” In 
explanation of the delay, the Brazilian Minister said: 


The delay in the ratification of the amendments to the Statute is due 
to a desire to wait for the approval by the Senate of the United States of 
North America of the instrument concerning the accession of the United 
States to the Court, since the Brazilian Government would have desired 


to ratify both Protocols at the same time, a procedure which has become 
purposeless since it has been made evident that the United States will not 
accede to the Court. 


Under date of October 31, 1935, the Minister of Foreign Affairs of Peru 
informed the Secretary-General that on October 14, 1935, the Revision 
Protocol had been submitted to the Peruvian Congress “with a recommenda- 
tion for ratification,” and that “the Government of Peru has no objection 
to the procedure contemplated.” 

The Council of the League of Nations took cognizance of the situation on 
January 23, 1936. As to Brazil, it noted the submission of the Revision 
Protocol to the legislative power and the fact that no objection had been 
formulated. As to Panama, the failure to reply to the Secretary-General’s 
communication, together with the fact that on July 3, 1933, the Government 
of Panama had stated that it had no objection to the Revision Protocol’s 
entering into force, were thought by the Council to indicate that Panama did 
hot oppose “the entry of the amendments into force in accordance with the 
Assembly’s resolution.” As to Peru, the Peruvian Minister’s reply of October 
31, 1935, foreclosed any possibility of doubt. Hence the Council concluded 
that “we have now good grounds for considering that the long-expected reform 


7 League of Nations Document, C.59.1936.V. 8 Ibid. 
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which will give the Permanent Court of International Justice its new Statute 
is practically realized.” 

Yet the Council refrained from making a definitive pronouncement so long 
as any time remained in which objection might still be voiced. It left the door 
ajar, therefore, until the last minute before the date fixed by the Assembly; it 
merely authorized the Secretary-General to declare the Revision Protocol to 
have entered into force on February 1, 1936, “unless, contrary to all expecta- 
tions, objections should be notified” before that date. This did not occur, 
and on February 3, 1936, by a circular letter ® sent to the various govern- 
ments and to the Registrar of the Court, the Secretary-General issued a 
notification, “by the direction and in the name of the Council,” that “the 
conditions laid down in the Assembly’s resolution having been fulfilled, the 
said [Revision] Protocol entered into force on February 1, 1936.” 

This result must be ranked as an important event in the history of the 
Court. It removes an element of uncertainty which has hung over the Court 
for the past five years, and it involves changes which promise some strength- 
ening of the Court for the future. 

The significance of the amendments themselves is not to be exaggerated. 
In some quarters there has been a tendency to magnify their importance; 
perhaps this tendency can be said to have been manifest in the Thirteenth 
Assembly of the League of Nations in 1932.1° It was then assumed that the 
introduction of national judges into the Chamber of Summary Procedure, 
characterized as “the most striking change that had been made” by the 
Revision Protocol, would “strengthen the feeling of the parties that they were 
equal before the Court,” and thus encourage the employment of summary 
procedure. It was insisted, also, that the addition of provisions concerning 
advisory opinions, wholly omitted in the original Statute, would “stabilize” 
the advisory procedure. One may entertain some doubt on both of these 
points; summary procedure has been resorted to in only one case during 
fourteen years, and as the additional articles only codified the existing prac- 
tise as to advisory opinions, their formulation is to be attributed less to their 
intrinsic merit than to the desire prevalent in 1929 to meet objections raised 
in the United States. 

Yet the amendments do effect some structural and procedural changes 
which may make for both the administrative and the functional efficiency of 
the Court. Without now attempting to analyze them in detail," the follow- 
ing changes are to be signalized: the post of deputy-judge has been abolished; 
the method by which judges may resign has been regularized; new procedure 
for the filling of vacancies has been established which may prove more expe- 
ditious; judges are now forbidden to “engage in any other occupation of 4 

* League of Nations Document, C.L.20.1936.V. 

10 See Series E, No. 9, p. 54 ff. 


11 For a detailed study of the amendments, see Hudson, Permanent Court of International 
Justice (1934), pp. 188-203. 
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professional nature” ; the Court is required to “remain permanently in session 
except during the judicial vacations” ; the remuneration of the judges has been 
placed on a more adequate basis; the number of judges composing the special 
chambers has been increased; and some of the defects in the original Statute 
have been corrected. None of the changes effected is revolutionary; none of 
them can be called frivolous; some of them constitute distinct improvements. 
It remains to be seen whether with the modifications which have been made 
governments will evince any greater willingness to submit their disputes to 
the orderly process of judicial settlement. 

The most immediate result of the amendments will be the promulgation of 
new Rules of Court based upon the Revised Statute. The revision of the 1931 
Rules has been under consideration for several years; in 1934 and again in 
1935, new texts of portions of the réglement were adopted provisionally, but 
not promulgated. At the 36th session of the Court, which began on February 
1, 1936, the work of revision is being continued, and the new rules will doubt- 
less be promptly promulgated. 

Man.ey O. Hupson 


THE DRAFT CODE OF THE INTERNATIONAL DIPLOMATIC ACADEMY ON THE FUNDAMENTAL 
PRINCIPLES OF INTERNATIONAL LAW 

An interesting and, it is hoped, a useful attempt at codification has lately 
been undertaken by the Académie Diplomatique Internationale of Paris. 
The instrument which records it is styled the “draft of a declaration of the 
fundamental bases and the great principles of modern international law.” 
Unlike the Montevideo Convention on the Rights and Duties of States, which 
it resembles in some respects, it does not purport to be a treaty, but merely a 
declaration, presumably of existing principles. More comprehensive in scope 
than the Montevideo Convention, it is not a code of international law except 
in a very restricted sense, since it is limited to a restatement of only what are 
deemed to be the fundamental principles which constitute the basis of the 
structure of international law. It has been compared by some of its sponsors 
to a charter of international relations intended to serve somewhat the same 
purpose among the members of the international community as the constitu- 
tion of a State is designed to serve for the people who compose the State. To 
this end it undertakes to set forth the guiding principles by which their rela- 
tions with one another and with the whole international community are to be 
regulated, to state the sources and nature of the law which shall govern the 
conduct of those relations, to enumerate the fundamental rights and duties of 
the members of the international community, to define their international 
responsibilities, and to provide a procedure for the pacific settlement of dis- 
putes which may arise among them. It makes no attempt to codify in detail 
the particular rules of international law on any subject. That is left to the 
future effort of others. 

The idea back of the project is that further progress in the direction of 
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general codification can hardly be hoped for until an agreement is reached 
on the fundamental principles from which all particular rules are derived. 
The present Declaration is therefore in the nature of preparatory work; it 
is intended to constitute the terrain upon which the structure of general codifi- 
cation is to be built and in this way. to facilitate the progress of further 
codification. Jurists are not lacking who believe that the present Declara- 
tion, or something like it, represents the limit of progress in the direction of 
codification likely to be attained for a long time. ‘The last article of the 
Declaration lays down the injunction that all subsequent codifications, 
whether universal, continental, or regional, shall be inspired by the principles 
contained in the Declaration. 

The original draft of the Declaration was made by Dr. Alejandro Alvarez, 
whose interest in codification of the kind which the Declaration represents is 
of long standing, and whose qualifications for the execution of the task are 
well known. The draft was then laid before a commission of jurists which, 
after several months consideration of the text, adopted it in amended form.! 
With the stamp of approval placed on it by the Academy, it will be at the 
disposition of any official international conferences or bodies of experts which 
may in the future be charged with the task of codifying international law. 

As finally adopted, it contains 40 articles grouped under 9 heads or titles. 
Title I contains a series of articles dealing with the international community, 
which is defined as being composed “principally” of States. Unlike the 
Montevideo Convention, it makes no attempt, wisely it is believed, to define a 
State. ‘Interdependence,” rather than independence is declared to be the 
basis of the reciprocal relations of members of the international community. 
This is but the affirmation of a simple fact, like others throughout the Declara- 
tion, but in view of its importance as a basis of international relations it is 
deemed worthy of emphasis. So are the declarations that the international 
community should be organized so as to assure the harmonious codperation 
of its members, and that policy should never be arbitrary but should always 
respect the principles of international law. 

Title II on the sources, application and development of international law 
lays it down that the relations between the members of the international com- 
munity shall be governed by the present Declaration. This failing, they shall 
be governed by rules and principles in the order mentioned, resulting from 
the express consent of States, as embodied in treaties, those derived from 
customs recognized as binding by the generality of States, those deduced 


1 The text of the original draft, the names of the members of the commission, a summary of 
the deliberations taken upon it, and the amended draft as adopted will be found in the 
Académie Diplomatique Internationale, Séances et Travaux, 1935, Nos. 1 et 2. An explana- 
tion of the plan and the arguments in favor of such a Declaration may be found in a brochure 
by M. Alvarez entitled La Codification du Droit International, Exposé de Motifs et Projet de 
Déclaration sur les données fondamentales et les grands principes du Droit International de 
Avenir (Paris, 1931). 
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from the codrdination of the basic principles of international law (qui se 
dégagent de la coordination des données du droit international), those con- 
tained in the national legislation of different States in so far as they are ap- 
plicable to the particular relations in question, and, finally, those whose 
existence is recognized by international jurisprudence and notably by the 
Permanent Court of International Justice. In default of these sources of 
law, the members of the international community shall be guided by the 
precepts of international justice and the indications of equity; the former 
being defined as those which, according to the juridical conscience of peoples 
ought to govern their relations with one another, the latter as those which 
result (se dégagent) from the particular circumstances of the case. Finally, 
it is declared that diplomatic precedents, the judgments of national courts in 
international matters, as well as the opinions of jurists of the highest repute, 
when they are in agreement, shall be taken into consideration for the purpose 
of determining or interpreting the rules of existing international law. From 
these various sources are to be deduced the rules of conduct by which the 
reciprocal relations of States should be regulated. 

Title III, which is devoted to the relation between municipal and inter- 
national law, lays it down that international law is binding on all States, that 
they are bound to assure respect for it within their territories even in the 
face of constitutional provisions in contravention of its prescriptions, and that 
States which become parties to conventions containing stipulations contrary 
to their existing legislation are bound to alter the latter so as to bring it into 
harmony with their treaty obligations. These are elementary principles the 
validity of which no one today ought to deny, and yet recent practice is not 
lacking of cases in which they have in fact been challenged. 

Title IV contains an enumeration of the rights of States and of the limita- 
tions to which they are subject, one of the most important of the latter being 
that their rights must always be exercised in accordance with the prescriptions 
of international law. Among other prohibitions mentioned are that no State 
may acquire territory except by pacific methods, nor occupy even temporarily 
the territory of another State except in virtue of a right, nor intervene indi- 
vidually in the internal or external affairs of another State without its con- 
sent, nor, except in the exercise of the right of legitimate defense, apply uni- 
laterally measures of coercion against another State even for the purpose 
of constraining it to fulfill its obligations, nor act as a judge in its own case, 
hor oppose the legal regulation of any matter of common interest. All States 
are declared to be equal before the law. The equality here recognized implies 
participation in the administration of the interests of the international com- 
munity without necessarily conferring an equal right of codperation in the 
constitution and functioning of the organs set up for the administration of 
those interests. Presumably, this enumeration of rights and limitations on 
the capacity of States is not intended to be exhaustive; what is doubtless in- 
tended is only an enumeration of those which are considered the most funda- 
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mental and vital. In this sense it is believed that the enumeration represents 
what is generally deemed to be the established rules of international law in 
respect to these matters. As compared with the enumeration of rights in the 
Montevideo Convention, the present draft is distinctly superior. The rule 
which it proposes as to the right of intervention and the conception which it 
formulates of the equality of States are likewise sounder in principle. 

Title V undertakes to enumerate the more fundamental duties under inter- 
national law which States owe one another and the international community 
of which they are members. Among the duties enumerated are the obliga- 
tion to maintain on their territory governments sufficiently stable to enable 
them to fulfill their international obligations, to prevent conspiracies there- 
within against the safety or internal order of other States, to observe rigor- 
ously their duties under international law, to respect equally their treaty 
obligations (no party to a treaty may free itself of such obligations nor 
modify them without the consent of the other parties), to settle peaceably 
their disputes with other States, to execute in good faith the decisions of inter- 
national tribunals which are binding upon them, to employ all their efforts 
to prevent wars, to render aid to other members of the international com- 
munity in the administration of justice, to utilize all instrumentalities of edu- 
cation, to develop within their territories the sentiment of international 
solidarity, etc. Some of these and others not here referred to sound like 
moral injunctions such as might emanate from the pulpit, and jurists are prob- 
ably not lacking who will question the utility of giving them a place in a 
Declaration of this kind. 

Title VI, on the international rights of the individual, declares it to be the 
duty of the State to assure every individual within its territory full and com- 
plete protection to life, liberty and property without distinction of nationality, 
sex, race, language or religion, as well as the free exercise of his religion in so 
far as it is not incompatible with the public order and morality. This decla- 
ration is in line with the already wide-spread and growing demand for the 
internationalization of the rights of man as they are understood today in most 
civilized States. Recent legislation and practice in certain States in contra- 
vention of these principles, however, make it very doubtful whether this part 
of the Declaration stands any chance of being universally accepted—at least 
not at present. 

Title VII, dealing with the rights of aliens and the responsibility of States, 
lays down the principle that foreigners are entitled to the same treatment 
as nationals, so far as concerns their private rights and guarantees under the 
criminal law, but that in no case may they claim greater rights than nationals, 
unless the country where they reside fails to assure the inhabitants in a perma- 
nent manner the minimum of rights which international justice requires today 
of every civilized people. Every State is declared to be responsible for in- 
juries sustained by the nationals of another State on account of the action or 
negligence of the public authorities of the State in which the injury is suffered, 
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and is bound to make reparation therefor, but this responsibility shall not be 
less nor greater than that for which it is under in respect to the treatment 
of its own nationals, save the case just referred to above. Foreigners who 
have sustained injuries which involve the responsibility of the State in which 
they reside must first have recourse to the public authorities for redress. 
Their own State may not accord them its diplomatic protection unless there 
has been a denial of justice; in case the respondent State maintains that there 
has been no denial of justice, the dispute must be referred to an international 
tribunal for decision. Likewise, if a dispute should arise between two States 
as to whether an injury was unjustly caused, it must be referred to an inter- 
national tribunal. As a brief general statement of the law of state responsi- 
bility for damages suffered by foreigners, it is believed that the rules here 
proposed are reasonable and sound in principle and are in accord with the 
general doctrine, practice and jurisprudence, although the phrase relative to 
the rights of man “which international justice requires today of every civilized 
people” (Art. 25b) is somewhat vague. The requirement that disputes be- 
tween States as to whether there has been a denial of justice in a particular 
case by one of them or whether the damage sustained was “unjustly” caused 
shall be referred to an international tribunal for decision, is highly com- 
mendable and is certainly the most reasonable solution of the problem. 

Title VIII, which deals with the settlement of international disputes gen- 
erally, requires that those which are not resolved amicably by the diplomatic 
process shall be submitted to the procedure laid down in any international 
conventions to which the disputing States are parties. In case they are not 
parties to any conventions which require recourse to arbitration, judicial 
settlement or other pacific mode of settlement, they will not, apparently, be 
bound by the present Declaration to adopt either mode of recourse. They 
must, however, request the Council of the League of Nations to demand of 
the Permanent Court of International Justice an advisory opinion, apparently 
m the question whether they must submit the dispute to judicial or other 
mode of pacific settlement. But as to this the language of the text is not 
entirely clear. This solution does not seem to the writer to be altogether 
satisfactory, among other reasons because it does not appear to create an 
dbligation to have recourse to pacific modes of settlement in the absence of 
existing treaty obligations, and because recourse to an advisory opinion of 
the Permanent Court seems of doubtful expediency or utility. 

A large jurisdiction is conferred on the Permanent Court by Article 39, 
vhich gives every member of the international community whose rights are 
Violated (méconnu) by one or several other States the right to seize the court 
ofthis violation. The same article declares that every violation of a principle 
rule of international law is an attack (atteinte) upon the right of each 
member of the international community, but that only those directly affected 
nay bring the matter before the court. 

As suggested above, jurists are probably not lacking who will criticize the 
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draft on the ground that some of its declarations are elementary truisms or 
simple commonplaces, the reaffirmation of which in a code will serve no useful 
purpose, that others express moral precepts or injunctions which likewise have 
no place in a Declaration of principles of international law, and that some 
of the phrases employed are too general and lacking in precise meaning to 
have any value in a legal document. But the line of demarcation between 
elementary principles which are sometimes believed to be universally accepted 
and which therefore do not need to be expressly affirmed, and those which are 
not, is not always clear. In any case, no harm can be done in solemnly re- 
affirming them in appropriate places now and then, and cases may arise when 
it may be helpful in the solution of international controversies. As to the 
occasional employment of phrases whose meaning is not clear and precise, 
that unfortunately is true of many legal documents. 

On the whole, it is believed that the purpose which the Declaration is in- 
tended to serve is a desirable one and that intrinsically the draft possesses 
distinct merits. One thing at least can be said without hesitation, namely, 
that if the rules which it lays down for the conduct of the reciprocal relations 
of States were applied and faithfully observed in practice, the problem of 
international peace would be greatly simplified. 

JAMES W. GARNER 


FREEDOM TO WITHDRAW DIPLOMATIC RELATIONS 

On December 27, 1935, the Government of Uruguay announced to the 
Soviet Minister at Montevideo the decision “to declare suspended the diplo- 
matic relations which had hitherto existed between Uruguay and the Union 
of Soviet Socialist Republics,” on the ground that the Soviet Legation at 
Montevideo was a center of the Communist activity which had just been 
responsible for bloodshed in Brazil. On December 28, the Soviet Minister 
vigorously denied the charge. On January 4, 1936, the Soviet Government, 
invoking Article XI, paragraph 2, of the Covenant of the League of Nations, 
informed the Secretary General of the League that the rupture of diplomatic 
relations, as a substitute for a proceeding through the channels prescribed by 
paragraph 1 of Article XII of the Covenant, constituted, in the opinion of 
that Government, “a grave breach of one of the fundamental principles of the 
League,” and was incompatible with the due observance by Uruguay of her 
obligations as a member of that body.® 


1 League of Nations Doc. No. C.40.M.18.1936.VII. 27d. 

3 League of Nations Doc. No. C.11.M.10.1936. VII. 

According to a paraphrase of the Uruguayan communication contained in the Monthly 
Summary of the League of Nations, January, 1936, p. 9: The Uruguayan Government 
stated that “the Government had decided to suspend diplomatic relations with the Soviet 
Union. Owing to serious disturbances that had recently occurred in Brazil, the Govern- 
ment of that country had informed the Uruguayan Foreign Minister that the Soviet Gov- 
ernment, through its Legation in Montevideo, had given support to Communist elements 
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On January 23, 1936, M. Litvinoff, in the Council of the League, sharply 
denied that the Soviet Government had instigated or supported Communistic 
elements, “whether in Uruguay or in any neighboring State,” and renewed 
the contention that the rupture of diplomatic relations by Uruguay was at 
variance with the obligations of that State under the Covenant.* M. Guani, 
the representative of Uruguay, defended the action of his country, declaring 
that “Uruguay broke off her relations with the Soviets, acting in virtue of 
political powers which have their origin in the overriding necessities of social 
defense and American international solidarity”; that his country had made 
no conditions and contracted no special obligations in connection with the 
establishment of diplomatic relations with Soviet Russia, and that she was 
not, therefore, bound, in the matter of maintenance or interruption of such 
relations, by engagements of any kind; that she was entirely free to exercise, 
in this matter of international relations, “the right of admitting or withhold- 
ing diplomatic representation.” ‘That,’ he said, “is her right, it is not any 
obligation.” 5 He maintained, moreover, that that right was not restricted 
by Article XII of the Covenant. Accordingly, he contended that, as Uruguay 
was acting in a case of self-defense, the question was of a kind that could not 
properly be submitted to an international court of law, or even to the Coun- 
cil.® 

On January 24, M. Titulesco of Rumania, with the aid of Messrs. Miinch 
of Denmark and de Madariaga of Spain, presented a resolution which the 
Council adopted, in which hope was expressed that the interruption of diplo- 
matic relations would be temporary and that the parties would take a favor- 
able opportunity of resuming those relations, and which invited the two parties 
to refrain from any act that might be harmful to the interests of peace and to 
the resumption of their diplomatic relations in the future.” 

Without discussing the question of fact whether the Uruguayan charges 
were well-founded, it seems important to inquire whether the Russian allega- 
tion that the requirements of Article XII of the Covenant forbade Uruguay 
to pursue the course which she took, was sound. That article provides that 


in Brazil. Moreover, at the Congress of the Third International, held in Moscow in July, 
1935, several speakers had expressed their sympathy for M. Prestes, Head of the Brazilian 
revolutionary movement. No distinction could be made between the Third International 
and the Soviet Government. Moreover, according to information obtained by the Uru- 
guayan Government, the Soviet Legation in Montevideo had issued bearer cheques for 
large sums and for objects that could not be determined, although there was strong reason 
to believe that these sums had served to support the revolutionary movement in Brazil.” 

‘ Minutes of the Council, Jan. 23, 1936, at 10:30 a.m. 

‘Jd. Both Messrs. Guani and Litvinoff discussed the matter at the meeting of the 
Council, Jan. 23, 1936, at 3:30 p.m. 

* Minutes of the Council, Jan. 23, 1936, at 3:30 p.m. 

? Minutes of the Council, Jan. 24, 1936, at 4 p.m. The President of the Council, Mr. 
Bruce of Australia, made the suggestion that led to the invocation of the aid of M. Titulesco 
and his two colleagues. 
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The Members of the League agree that if there should arise between 
them any dispute likely to lead to a rupture they will submit the matter 
either to arbitration or judicial settlement or to enquiry by the Council, 
and they agree in no case to resort to war until three months after the 
award by the arbitrators or the judicial decision, or the report by the 
Council. 


It may be observed that on January 23, 1936, M. Ruiz Guiiiazi, the repre- 
sentative of the Argentine Republic, declared that his Government did not 
consider that Uruguay had been guilty of any breach of the Covenant,® and 
that on January 25, 1936, M. Garcia Oldini, the representative of Chile, filed 
with the Council a statement in support of the Uruguayan stand.® He said 
in part: 

In deciding then to suspend diplomatic relations with the US.S.R., 
Uruguay acted in conformity with the universally recognized practice 
and principles of international law. She made use of a prerogative of 
her internal sovereignty which cannot be deemed subject to the apprecia- 
tion or judgment of any international tribunal or body, unless from this 
internal act there ensues an international situation which threatens to 
disturb peace. In such a case, which, as we have seen, has not occurred, 
the Council’s powers would be derived from a fact or a situation con- 
stituting an actual threat to peace or to the good understanding between 
nations upon which peace depends. 


It is not apparent how the obligation imposed by Article XII upon the 
members of the League to adjust controversies by specified amicable means 
deprives a member of the privilege of suspending diplomatic relations with 
another when it is convinced that its primary interests so require. Such ac- 
tion is not regarded as in itself violative of international law, for no legal 
duty rests upon an aggrieved State to maintain uninterrupted official inter- 
course with any other through the diplomatic channel. The United States 
has on occasion availed itself of the privilege.° While the suspension of 
diplomatic relations may be looked upon as a means of self-help employed by 
an aggrieved State in order to express its indignation in a way that may 
cause an alleged offender to mend its ways, such action may be also the in- 
strument through which a State, solicitous for its own safety, endeavors pri- 
marily to safeguard itself against immediate and pernicious interference with 
its domestic affairs which it may have reason to believe is fomented or 
abetted by a foreign diplomatic mission on its soil. The League of Nations 
would exact a heavy and perhaps intolerable price for membership in that 
body should its Covenant by implication deprive a member of such a simple 


8 Minutes of the Council, Jan. 23, 1936, at 3:30 p.m. 

* League of Nations Doc. No. C.78.M.26.1936.VII. See, also, communication from M. 
Monteiro, the representative of Portugal, addressed to the Secretary General, Feb. 19, 
1936, League of Nations Doc. No. C.101.M.42.1936.VII. 

10 See Mr. Knox, Secy. of State, to the Nicaraguan Chargé d’Affaires, Dec. 1, 1909, For. 
Rel. 1909, 455. 
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means of defending itself against insidious and perhaps effective attacks 
upon its institutions. 

Even though the breaking off of diplomatic relations is to be regarded as 
evidence of a dispute which an offended member of the League is to be 
deemed to be obliged under Article XII to endeavor to adjust by the processes 
therein specified, it does not follow that that State may not with due deference 
for that article proceed to safeguard itself simultaneously by a suspension of 
those relations. In a word, freedom to pursue such a course and the duty to 
seek amicable adjustment of the particular controversy are not necessarily 
inconsistent with each other. In this fact lies the weakness of the Soviet 
contention. This may have gradually dawned upon the mind of M. Litvinoff 
himself; for in the preamble of the resolution which was adopted by the 
Council on January 24, 1936, there is contained the recital that “the represen- 
tative of the Union of Soviet Socialist Republics has stated that he is satisfied 
by Uruguay’s refusal to prove the charges brought against the Soviet Lega- 
tion in Montevideo and that he is prepared to leave the question to the 
judgment of international public opinion.” 44 Inasmuch, however, as the 
Soviet Government saw fit formally to charge that of Uruguay with recourse 
to action which was declared to be inconsistent with Article XII of the 
Covenant, it has seemed desirable to focus attention on the character of the 
allegation. 

CHARLES CHENEY HyDE 


THE GOOD NEIGHBOR POLICY 
In the month of February—on the 15th, to be exact—the Honorable Wil- 
liam Phillips, Undersecretary of State of the United States, delivered an 
address on “The United States in World Affairs,” before the Chicago Council 
on Foreign Relations. As anybody interested in our foreign relations must 
know, Mr. Phillips has had a long and distinguished diplomatic career. His 
idea apparently was that to climb the ladder it is better to begin at the lowest 
round. He did so, entering the Department of State as a clerk after his 
graduation from Harvard University and the Harvard Law School. He has 
indeed climbed the ladder, having been Ambassador of the United States and 
being now Undersecretary of State, in charge of the Department in the ab- 
sence of the Secretary, and serving, when the latter is present, as the chief of 
his counselors. As we all know, Mr. Phillips has recently returned from the 
Five-Power Naval Conference of London, to which he was a delegate of the 
United States. 
Mr. Phillips’ address before the Chicago Council on Foreign Relations is 
a careful and thoughtful presentation of what he conceives to be the foreign 
policy of the United States. In times past it was frequently questioned 
whether the American Government had a foreign policy; but our foreign 
service has kept pace with the growth of the nation, with the result that 


1! Minutes of the Council, Jan. 24, 1936, at 4 p.m. 
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there is today—as there must be—a definite policy, a policy which must be 
of ever-increasing importance, if we are to meet the questions with which 
our Government as a great Power is bound to be confronted. 

Particular stress was laid by Mr. Phillips in his address upon peaceful 
relations with all countries, and peaceful relations must necessarily be based 
upon justice. In speaking of the Naval Conference at London, where the 
Government of the United States proposed that naval armament should be 
greatly reduced, he said: “We proposed a total tonnage reduction of twenty 
percent below existing treaty tonnage or, if that were not acceptable, a fifteen 
percent, or ten percent or even a five percent reduction; and we declared em- 
phatically that the United States would not take the initiative in naval com- 
petition.” If the Powers with which the Government of the United States 
was conferring had been willing to accept such terms, the result would be 
not merely a lessening of armament but a lessening of the fear caused by the 
actual presence and eventual use of armament. 

Mr. Phillips next passed to Asia, in which he said “the tide of nationalism 
is running strong.” Admitting this fact and taking it into account, what 
should be the policy of the United States? We quote Mr. Phillips’ opinion: 
“We do not wish to dictate to them nor to intrude in their local controversies 
nor have we any thought whatever of any action of aggression against any 
nation. . . . Confronted with revolutionary and evolutionary developments 
in the Far East, we are proceeding diligently and with sympathy and patience 
on the principle of safeguarding our national interests, of endeavoring to 
perform our own obligations, and of upholding the principle of the perform- 
ance in general of all international obligations.” That is a policy to which 
we all may say, “Amen!” Good faith is the foundation upon which it rests. 
Why do nations make treaties, if they do not intend to execute them? If 
they carried out the promises of those that they have made, there would be 
fewer needed in the future. 

Next calling attention to the “open door” policy, Mr. Phillips states, and 
very properly, that the open door does not mean that nations should enter 
without knocking, but rather that they should accept in their relations with 
China equality of commercial opportunity. He rightly said that this had 
been the policy of the United States “in all parts of the world.” Equality of 
treatment is a principle embedded in our very existence: equality of States 
of the Union; equality of States in the international community; and we may 
say in passing that in the 1770’s the American Commission to Paris was 
directed to sign no treaty with France if it were not based upon equality. 
The instrument which grew out of the negotiation was based upon equality, 
and the preamble to the Treaty of Amity and Commerce has been the model 
of our treaties ever since. 

There is a fundamental principle in the present policy which did not ap- 
pear in the policy of preceding administrations. It is the conception of the 
good neighbor and the application of this conception, especially in the rela- 
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tions of the United States with the American Republics,—although it is ap- 
plicable, we may add, to all countries of the world. 

As Secretary of State (from 1905 to 1909), Mr. Root, in the presence of 
the official representatives of the Americas at the Third Pan American Con- 
ference held at Rio de Janeiro in 1906, stated in advance—and in classical 
terms, although without employing specifically the term neighbor—the 
policy of the good neighbor toward Latin America: 


We wish for no victories but those of peace; for no territory except our 
own; for no sovereignty except the sovereignty over ourselves. We deem 
the independence and equal rights of the smallest and weakest member 
of the family of nations entitled to as much respect as those of the greatest 
empire, and we deem the observance of that respect the chief guaranty 
of the weak against the oppression of the strong. We neither claim nor 
desire any rights, or privileges, or powers that we do not freely concede 
to every American Republic. We wish to increase our prosperity, to 
expand our trade, to grow in wealth, in wisdom, and in spirit, but our 
conception of the true way to accomplish this is not to pull down others 
and profit by their ruin, but to help all friends to a common prosperity 
and a common growth, that we may all become greater and stronger 
together. 


And at the time of the laying of the cornerstone of the Palace of the Amer- 
icas in Washington in 1908 he said: 

There are no international controversies so serious that they can not 
be settled peaceably if both parties really desire peaceable settlement, 
while there are few causes of dispute so trifling that they can not be made 
the occasion of war if either party really desires war. The matters in 
dispute between nations are nothing; the spirit which deals with them is 
everything. 


But Mr. Root’s successors unfortunately turned a deaf ear to the policy 
which he had inaugurated. 

Mr. Phillips is happily able today to quote chapter and verse for the “good 
neighbor” policy. ‘The treaty with Cuba of May 29, 1934,” he says, “by 
which our right of intervention was terminated, the withdrawal of the last of 
the United States Marines from Haiti where they had been stationed since 
1915, negotiations with Panama looking to the conclusion of agreements 
designed to place our relations with Panama on a firmer and more friendly 
basis, the conclusion of reciprocal trade agreements with Cuba, Haiti, Brazil, 
Colombia and Honduras, our close codperation with every practical effort to 
bring about a peaceful solution of the Chaco dispute between Bolivia and 
Paraguay, and the prompt ratification by this Government of the conventions 
which our delegates signed at Montevideo in 1933, are all examples that acts 
and not words are the test which we applied in our relations with our sister 
Republics.” 

What has been the effect of this policy of the good neighbor throughout the 
American continent? ‘The response of leaders in Latin America is worthy 
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of note,” to quote Mr. Phillips’ exact language. “In the past there had pre- 
vailed in many quarters of Latin America, suspicion and resentment towards 
the United States, but following Secretary Hull’s participation in the Monte- 
video Conference, there developed a new era of friendliness and mutual 
understanding.” This comment we would expect from a North American, 
But what does Latin America say to the “good neighbor”? In a single para- 
graph we have the acceptance of the new gospel, a paragraph which might 
well be engraved in letters of gold. It is of the Minister for Foreign Affairs 
of Argentina, Dr. Saavedra Lamas: 


President Roosevelt’s policy of the “good neighbor”, the most wise, 
the most prudent and the most sagacious that the great Republic of the 
North has ever followed, has assisted in converting the American con- 
tinent into one sole, moral and spiritual state. This policy has gained 
the confidence of the twenty-one American Republics. Pan American- 
ism today is a bilateral link between the Anglo-Saxon and the Latin 
world. For the first time perhaps there exists a current of the commu- 
nity of ideas and sentiments flowing between Washington and Buenos 
Aires, Rio de Janeiro, Santiago and Montevideo, without suspicions and 
without ill-will. This birth of the united America coherent and co- 
ordinated, not as a formal association but as a definite entity of objec- 
tives, conscience and tendencies, is called upon to influence the economic, 
international, social destinies of the entire world. 


We shall not follow Mr. Phillips in detail. Our purpose has been to show 
the good neighbor at work and to suggest that the neighborliness which the 


Government of the United States has shown to the twenty-one American 
Republics should be shown to every nation, large or small, of the international 
community. We can not help believing that even the large nations of the 
world would express themselves in terms similar to Mr. Saavedra Lamas’ 
pronouncement had they experienced the openness, the frankness, the gen- 
erous view of things which Secretary of State Hull displayed at Montevideo 
less than three years ago. Our Latin American friends are not different 
from the rest of the world; they like to be treated in a large, generous and 
abounding way. And if the Department of State should apply to our Euro- 
pean friends—indeed to every nation of the international community, and 
Europe and the world at large reciprocate—the spirit of the good neighbor, 
then would our relations with all nations be those which we enjoy today with 
Latin America. Within the State every person is our neighbor; within the 
international community every nation is our neighbor and deserving of 
neighborly treatment. We have tried neighborliness on a continental scale. 
Let us try it on the rest of the world. 
JAMES Brown Scott 
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CHRONICLE OF INTERNATIONAL EVENTS 
For THE Periop NoveMBER 16, 1935-Fresruary 15, 1936 
(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: B. 7. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary 
papers; Cong. Rec., Congressional Record; Cur. Hist., Current History (New York Times) ; 
Europe, L’Europe Nouvelle; Ez. Agr. Ser., U. 8. Executive Agreement Series; Geneva, 
A Monthly Review of International Affairs; G. B. Treaty Series, Great Britain Treaty 
Series; J. L. O. B., International Labor Office Bulletin; L. N. M. S., League of Nations 
Monthly Summary; L. N. O. J., League of Nations Official Journal; L. N. T. S., League of 
Nations Treaty Series; P. A. U., Pan American Union Bulletin; Press Releases, U. S. State 
Department; R. A. 7., Revue a¢éronautique international; T. J. B., Treaty Information 
Bulletin, U. 8S. State Department; U. S. T. S., U. S. Treaty Series. 


July, 1985 
25 Great Brirain—Irag. Signed convention regarding legal proceedings in civil and 
commercial matters. J[rag, No. 1 (1935). Cmd. 4986. 


August, 1935 
30 to September 3  CriminaL Law Conaress. International conference for unification 
of penal law held at Copenhagen. Jnter-parliamentary Bulletin, Jan. 1936, p. 16. 


October, 1985 
1 France—Unirep Srates. Convention regulating certain questions relating to 
double taxation promulgated in France, effective Jan. 1, 1936. J.0O., Oct. 2, 1935; 
Press Releases, Oct. 5, 1935, p. 247. 


10. Great Brirarn—Icetanp. Exchanged notes for further renewal of the arbitration 
convention of Oct. 25, 1905. G. B. Treaty Series, No. 42 (1935). 


24 Great Brrrain—PortuGat. Exchanged notes regarding operation of air services 
in Africa. G. B. Treaty Series, No. 41 (1935). 


November, 1935 
7 Great Brirrain—NerTHERLANDS. Signed agreement regarding mutual recognition 
of load line certificates. G. B. Treaty Series, No. 39 (1935). 


10 Grotrus MepaL ror 1935. Awarded to Baron Pompeo Aloisi, by Netherlands 
Union for League of Nations and Peace, for services connected with Saar plebiscite. 
Wash. Post, Nov. 11, 1935, p. 3. 


12. Caina—Japan. Toa protest of the China foreign office against arrest of officials in 
North China, Japan replied that her government would take appropriate steps when 
facts of Shanghai shooting were established. B. J. N., Nov. 23, 1935, p. 31. 


18 Emparco on Arms. Secretary of State Hull sent message to the League of Nations 
regarding the revocation by Presidential proclamation on Nov. 14 of the prohibi- 
tion of sale in the United States of arms and munitions of war to Bolivia and Para- 
guay. Text: Press Releases, Nov. 23, 1935, p. 387. 


18 to February 12,1936 Ernior1a—Itaty. On Nov. 18, the sanctions against Italy agreed 
upon by 56 nations came into force. N. Y. Times, Nov. 18-19, 1935, pp. 1 and 12. 
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On Nov. 28, the Committee of Experts, appointed by the Committee of Eighteen, 
studied information supplied by governments on measures taken by them in ap- 
plication of proposals of Coérdination Committee. Two sub-committees were 
set up, one financial], the other economic. Further study was made of proposals, 
I, II, IV and V, and on Dee. 12 the report of the Committee of Experts was ap- 
proved by the Committee of Eighteen. On Dec. 13, the League Council received 
the Franco-British peace plan (Hoare-Laval proposals) and a letter from the 
Ethiopian representative, asking immediate convocation of the Assembly to con- 
sider them. Text of Hoare-Laval plan: N. Y. Times, Dec. 14, 1935, p. 8; L. N. 
M. S., Dec., 1935, p. 327. Ethiopian reply. N. Y. Times, Dec. 20, 1935, p. 22. 
Italy’s counter-proposals. N. Y. Times, Dec. 16, 1935, p. 19. On Jan. 23 the 
Committee of Thirteen made unanimous report to the Council, which was adopted. 
On Jan. 22 the British Government sent a memorandum to the Coérdination 
Committee on its “exchanges of view’ with France and other governments, in 
connection with Art. XVI of the Covenant. L. N. M.S., Jan., 1936, p.7. Text: 
Times (London), Jan. 23, 1936, p. 9. On Jan. 24 Premier Mussolini sent memo- 
randum to sanctionist Powers and non-sanctionist members of League, replying to 
five-power military alliance announced in British memorandum. N. Y. Times, 
Jan. 25, 1936, p. 9. The Committee of Experts was convened on Jan. 29 by the 
Coérdination Committee to examine replies of governments on extension of sanc- 
tions to oil, coal, ete. Another committee, set up by the Committee of Eighteen 
to determine “‘state of trade between countries applying the proposals and Italy 
and the Italian colonies,” met on Feb. 3. Geneva, A Monthly Review, Feb., 1936, 
p. 152. On Feb. 12 the Committee of Experts made public its report on trade and 
transport in oil. Summary: Times (London), Feb. 13, 1936, p. 11. 


Noset Peace Prizt. Nobel committee announced no award would be given in 
1935. Wash. Post, Nov. 20, 1935, p. 3; N. Y. Times, Nov. 20, 1935, p. 19. 


20 Canapa—NeEw ZEALAND. Signed new trade agreement in Ottawa to replace pact 
of April 23, 1932. Times (London), Nov. 21, 1935, p. 13. 


22 Russta—Unitep States. Exchanged notes concerning execution of letters roga- 
tory issued by the courts of one country to the authorities of the other. Texts: 
Press Releases, Dec. 21, 1935, p. 574; Ex. Agr. Ser. No. 83. 


PERMANENT Court OF INTERNATIONAL JusTIcE. Swiss Government instituted pro- 
ceedings against Yugoslavia in Losinger & Co. case. L. N. M. S., Nov., 1938, 
p. 314. 


MariTIME ConFERENCE. Preparatory technical and maritime meeting, called by 
the International Labor Office, attended by 16 of the principal maritime countries, 
opened in Geneva on Nov. 25. J. L. O. M. S., Nov., 1936. Closed on Dec. 6 
after considering conventions on manning of ships and hours. N. Y. Times, 
Dec. 7, 1935, p. 9. 

25-26 Nortu Cuina. Demilitarized zone in North China and additional area with a pop- 
ulation of 4 millions, proclaimed as the autonomous Federation for Joint Defense 
against Communism on Nov. 25, and formally inaugurated on Nov. 26 at Tung- 
chow its capital. N. Y. Times, Nov. 25-26, 1935; B. I. N., Jan. 25, 1936, p. 523. 


29 Monitions Controu. Law for registration of manufacturers and exporters of arms 
came into force. N. Y. Times, Nov. 30, 1935, p. 7. Text: Press Releases, Sept. 
28, 1935, p. 222. 
December, 1935 
2 States. Exchanged ratifications of reciprocal trade agreement 
signed Feb. 2, 1935. P. A. U., Jan., 1936, p. 58. Text: Ex. Agr. Ser., No. 82. 
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Canapa—UNITED States. Reciprocal trade agreement signed Nov. 15, 1935, pro- 
claimed by President Roosevelt. T. J. B., Dec., 1935, p. 8. Analysis: Press Re- 
leases, Nov. 23, 1935, p. 388. 


REGISTRATION OF ARMS ComPaNiEs. Secretary of State Hull issued statement con- 
taining list of persons and companies engaged in manufacture, export and import 
of arms, registered with State department. Press Releases, Dec. 7, 1935, p. 492. 


PERMANENT Court OF INTERNATIONAL JusTICE. Delivered advisory opinion on con- 
sistency of certain Danzig legislative decrees with the Constitution of the Free 
City; voted 9 to 3 that decrees were not consistent with the Constitution. L. N. 
M.S., Dec., 1935, p. 342; Times (London), Dec. 5, 1935, p. 15. 


Nortu Cuina Autonomy Secretary of State Hull issued statement re- 
garding autonomy movement, Chinese and Japanese activities in relation thereto, 
and American Government’s attitude. Text: Press Releases, Dec. 7, 1935, p. 487; 
N. Y. Times, Dec. 6, 1935, p. 1. 


9 to January 15, 1936 Lonpon Navat Conrerence. First plenary session opened in 
London with representatives of Great Britain, Japan, France, Italy and the United 
States in attendance. Summary of what each of the five powers wants: N. Y. 
Times, Dec. 9, 1936, p. 9; Times (London), Dec. 10, 1936, p. 16. Text of address 
of Norman H. Davis, delegate of the United States: N. Y. Times, Dec. 10, 1935, 
p. 19. On Jan. 15, Japan withdrew her delegates from active participation in the 
conference. Text of Japan’s withdrawal note: N. Y. Times, Jan. 16, 1936, pp. 1 
and 14. Times (London), Jan. 16, 1936, p. 12; Cur. Hist., March, 1936, p. 614; 
Round Table, March, 1936, p. 253. 


13 Canapa. Constitution. Conference of premiers closed in Ottawa after deciding 
that Dominion had right to amend its own constitution. N. Y. Times, Dec. 14, 
1935, p. 6. 


14 CzecHosLovak Repusuic. President Thomas G. Masaryk resigned presidency of 
the Republic and Dr. Edward Benes was elected to succeed him. WN. Y. Times, 
Dec. 19, 1935, p. 11. 


18 Great Brirain—NETHERLANDS. Exchanged notes regarding trade between the 
Netherlands and Newfoundland, British colonies and protectorates and United 
Kingdom mandated territories. G. B. Treaty Series, No. 1 (1936). 


18-19 LeaGuse or Nations Counciu. The 8th to 10th meetings of the 89th session were 
held to discuss settlement of Assyrians in Iraq, and Ethiopian dispute. L.N.O.J., 
Jan., 1936; L. N. M. S., Dec., 1935. 


19 Brazit—UnirTep Srates. Supplementary military commission agreements effected 
by exchanges of notes signed June 20, Oct. 29, Nov. 9, Dec. 16 and 19, 1935. 
Texts: Ex. Agr. Ser., Nos. 84 and 85. 


20. Lirrte EnTenTte ConrerENcE. Representatives of the Little Entente and the 
Balkan League met in Geneva and decided to continue support of strict applica- 
tion of Covenant and steps by other nations within its provisions for solution of 
Abyssinian conflict. B. J. N., Jan. 11, 1936, p. 47. 


27 to January 23, 1936 Russta—Urvuavay. Diplomatic relations were severed by Uru- 
guay on Dec. 27 on a charge of agitation by Moscow in Latin American outbreaks. 
N. Y. Times, Dec. 28, 1935, p. 1. Soviet Minister Minkin denied charges in a 
note which was returned to him on Dec. 29. N. Y. Times, Dec. 30, 1935, p.7. On 
Jan. 4, M. Litvinov reported to League of Nations that rupture of diplomatic re- 
lations without previous recourse to methods laid down in Art. XII of the Cove- 
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nant constituted a breach of one of the principles of the League. The matter was 
discussed in the Council on Jan. 23 and a resolution adopted. L. N. M.S., Jan., 
1936, p. 9. 


January, 1986 

2-14 Pan American Lasor ConrereNcE. Labor conference of American States con- 
vened in Santiago de Chile, in virtue of a decision of the Governing Board of the 
International Labor Office. 19 American States sent delegates. Costa Rica 
sent an observer. Fourteen plenary sessions were held, three conventions were 
set up. A series of resolutions was adopted, the most important of which con- 
cerned the relations of the I. L. O. with the American countries, and questions of 
unemployment, emigration, native workers, etc. J. L. O. M. S., Jan., 1936. 


NETHERLANDS—UNITED States. Reciprocal trade agreement, signed Dec. 20, 
1935, proclaimed by President Roosevelt. Press Releases, Jan. 4, 1936, p. 4. 
T. I. B., Dec., 1935, p. 9. 


7-15 Terrorism ComMITTEE. League Committee for the international repression of 
terrorism, set up under Council resolution of Dec. 10, 1934, held second session at 
Geneva, and submitted two draft conventions (1) to prevent and punish terrorism 
(2) to create an international criminal court. Text of drafts: L. N. M. S., Jan. 
1936, pp. 10 and 30. 


SwITzERLAND—UNITED States. Signed reciprocal trade agreement in Washington 
on Jan. 9, effective on Feb. 14. Press Releases, Jan. 11, 1936, p. 35; T. J. B., Jan., 
1936, p. 8. 


MonitTions Export. Secretary of State’s published table of number of export 
licenses issued by the Department of State in December, 1935. Press Releases, 
Jan. 11, 1936, p. 79. 


PERMANENT Court OF INTERNATIONAL Justice. M. Wang Chung-Hui, Judge of 
the Permanent Court of International Justice, resigned. L. N. M.S., Jan., 1936, 
p. 29. 


Ba.kaN Entente. Third conference of the Economic Council opened in Bucharest. 
B. I. N., Jan. 25, 1936, p. 31. 


GrorcE V, Kine or Enaianp. Died at Sandringham on Jan. 20 and was laid to 
rest in St. George’s Chapel, Windsor, on Jan. 28. Cur. Hist., March, 1936, p. 641. 
Tributes: L. N. M. S., Jan., 1936, p. 3. 


20-24 Leaaue or Nations Counciu. Held 90th session to discuss Danzig question, oil 
sanctions in the Ethiopian dispute, etc. Adopted resolutions disposing of the 
Soviet-Uruguayvan rupture of diplomatic relations, and the Danzig dispute. JN. Y. 
Times, Jan. 21-26, 1936; Times (London), Jan. 21-25, 1936; L. N. M. S., Jan., 1936. 


21 to February 14 Dispute Between AND Paraauay. On Jan. 21, ata 
plenary session of the Chaco Peace Conference, a pact was signed by Bolivia and 
Paraguay providing for release of all war prisoners and renewal of diplomatic rela- 
tions. It contains clauses regarding reciprocal guarantees on the basis of the 
Protocol of June 12, 1935. The pact was also signed by representatives of the 
United States, Argentina, Chile, Peru and Uruguay. Settlement of territorial 
dispute to be postponed. N. Y. Times, Jan. 22, 1936, p. 9; L. N. M. S., Jan., 
1936, p. 11. On Feb. 14, the Chaco peace conference recessed for indefinite period 
after appointing executive committee to consider any important matters. History 
of the conference: N. Y. Times, Feb. 15, 1936, p. 8. 
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22-24 Danzia. The League Council considered general aspects of the situation in Danzig 
and adopted resolution which approved the advisory opinion of the Permanent 
Court of International Justice of Dec. 4, 1935, and left with the High Commissioner 
the task of aiding the Danzig Government. L. N. M. S., Jan., 1936, pp. 11-16. 


Motvat AssistaNce Pacr. Anthony Eden, British Foreign Secretary, submitted 
memorandum to League Coérdination Committee on five-power pact against pos- 
sible attack by Italy, signed by Great Britain, France, Yugoslavia, Greece and 
Turkey. Text: N. Y. Times, Jan. 23, 1936, pp. 1 and 12; Times (London), Jan. 
23, 1936, p. 9. 


PERMANENT Court OF INTERNATIONAL Justice. The League Council considered 
measures to put into force the protocol concerning amendments to the Statute of 
the Court, adopted Sept. 14, 1929. It was decided that the Secretary-General 
should declare that the protocol had entered into force on Feb. 1, 1936, unless ob- 
jections were notified by Brazil, Panama or Peru prior to this date. L. N. M.S., 
Jan., 1936, p. 16. 


Great Brirarin—Itaty. On Jan. 24, Italy sent note of protest to Great Britain 
against steps taken to obtain assurances of mutual support from Mediterranean 
Powers as stated in British memorandum of Jan. 22. On Feb. 17, Britain sent 
reply declining to prolong the correspondence. B. J. N., Feb. 22, 1936, p. 22. 


LEAGUE oF Nations Commirreses. Constitution and working of League Commit- 
tees considered by the Council. Text of general regulations of committees: 
L. N. M.S., Jan., 1936, pp. 17 and 39. 


INTER-AMERICAN CONFERENCE. The President of the United States addressed per- 
sonal letter to the President of the Argentine Republic, and identical letters to the 
Presidents of the other American Republics, proposing an exchange of views on the 
holding of a special inter-American conference, to assemble at an early date, at 
Buenos Aires. Text: Press Releases, Feb. 15, 1936, p. 162; N. Y. Times, Feb. 12, 
1936, p. 1. 


February, 1986 
Honpuras—Unirep States. Trade agreement signed at Tegucigalpa on Dec. 18, 
1935, proclaimed in both countries. Press Releases, Feb. 8, 1936, p. 143. 


Great Brirain—Urvuavay. Exchanged ratifications of trade agreement, signed 
June, 1935. B. J. N., Feb. 8, 1936, p. 32. 


FraNcE—Roumania. Signed trade agreement in Paris. Times (London), Feb. 
15, 1936, p. 11. 


Mexico—Unitep States. Signed provisionally convention for protection of migra- 
tory birds. Press Releases, Feb. 8, 1936, p. 151. 


Erxiop1a—YEMEN. Signed trade treaty at Aden. Times (London), Feb. 12, 1936, 
p. 13. 


GeRMANY—UNITED States. Agreement announced in regard to experimental air 
service between the two countries. Times (London), Feb. 17, 1936, p. 12. 


INTERNATIONAL CONVENTIONS 


AccipENT PREVENTION ON Suips. Geneva, June 21, 1929. Revision, 1932. 
Ratification: Chile. L. N. O. J., Dec., 1935. 


Ai Trarric. Warsaw, Oct. 12, 1929. 
Ratification deposited: Irish Free State. Sept. 20,1935. T. J. B., Nov., 1935, p. 11. 


7as 
on- 22 
the 
ica 
ere 
on- 
of 

23 
20, 
4, 
of 
at 24 
ism 
an. 
ort 30 
ses, 
of 
36, 
41. 

oil 
36. ll 
and 15 
the 
the 
rial 
riod 


296 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Aurens Status. Havana, Feb. 20, 1928. 
Ratification deposited: Colombia. T. J. B., Jan., 1936, p. 4. 


ARGENTINE ANTI-WarR Pact. Rio de Janeiro, Oct. 10, 1933. 
Adhesion deposited: Venezuela. T.J. B., Jan., 1936, p. 2. 


Arms TraFFIc CoNVENTION. Geneva, June 17, 1925. 
Accession: Ethiopia. Sept. 18, 1935. L. N.O.J., Jan., 1936. 


CuHEMICAL WARFARE. Geneva, June 17, 1925. 
Adhesion: Ethiopia. T. J. B., Jan., 1936, p. 3. 


ConsuLaR AGENTS. Havana, Feb. 20, 1928. 
Ratification deposited: Colombia. T. J. B., Jan., 1936, p. 15. 


Contaaious D1sEasEs OF ANIMALS. Geneva, Feb. 20, 1935. 
Signature: Belgium. Sept. 13, 1935. L. N. O.J., Dec., 1935. 


Coryrricut. Berne, Sept. 9, 1886. Revision. Rome, June 2, 1928. 
Ratification deposited: Poland. T.J. B., Dec., 1935, p. 11. 


DenGuE Fever. Athens, July 25, 1934. 
Ratification deposited: Great Britain. Apr. 3, 1935. G. B. Treaty Series, No. 37 (1935). 


EMPLOYMENT (FINDING) FoR SEAMEN. Genoa, July 10, 1920. 
Ratification: Chile. Oct. 18, 1935. L. N.O.J., Dec., 1935. 


EMPLOYMENT OF CHILDREN AT SEA. Genoa, July 9, 1920. 
Ratification: Chile. Oct. 18, 1935. L. N.O.J., Dec., 1935. 


EMPLOYMENT OF CHILDREN IN AGRICULTURE. Geneva, Nov. 16, 1921. 
Ratification: Chile. Oct. 18, 1935. L. N.O.J., Dec., 1935. 


EMPLOYMENT OF YOUNG PERSONS AS TRIMMERS AND STOKERS. Geneva, Nov. 11, 1921. 
Ratification: Chile. Oct. 18, 1935. L. N.O.J., Dec., 1935. 


Export AND Import OF ANIMAL Propucts. Geneva, Feb. 20, 1935. 
Signature: Belgium. Sept. 13, 1935. L. N. O. J., Dec., 1935. 


ExtrapiTion. Montevideo, Dec. 26, 1933. 
Ratification: Colombia. T. J. B., Jan., 1936, p. 4. 


Fre-CHARGING EMPLOYMENT AGENCIES. Geneva, June 30, 1933. 
Ratification: Chile. L. N.O. J., Dec., 1935. 


FLorA AND Fauna PRESERVATION. London, Nov. 8, 1933. 
Ratification: Belgium (with reservation). 7. J. B., Nov., 1935, p. 21. 
Ratification deposited: Union of South Africa. T. J. B., Dec., 1935, p. 17. 


GENERAL Act FoR Paciric SETTLEMENT. Geneva, Sept. 26, 1928. 
Accession: Latvia. Sept. 17, 1935. Z. N.O.J., Dec., 1935. 


Hours or COMMERCE AND Orrices. Geneva, June 28, 1930. 
Ratification: Chile. L. N. O. J., Dec., 1935. 


ImmuNITY OF GOVERNMENT VESSELS. Brussels, Apr. 10, 1926. Protocol. Brussels, May 
24, 1934. 
Ratification: Estonia. T. J. B., Dec., 1935, p. 14. 


INTERNATIONAL INSTITUTE OF AGRICULTURE. Protocol on new paragraphs of Art. 10. 
Rome, Apr. 21, 1926. 
Proclamation of adhesion: United States. T.J. B., Jan., 1936, p. 7. 


INVALIDITY INSURANCE IN AGRICULTURE. Geneva, June 29, 1933. 
Ratification: Chile. L. N. O. J., Dec., 1935. 
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INVALIDITY INSURANCE IN INDUSTRY, COMMERCE, LIBERAL PROFESSIONS AND FOR OvT- 
WORKERS AND DomssTIc SERVANTS. Geneva, June 29, 1933. 
Ratification: Chile. L. N. O. J., Dec., 1935. 


Licutsuips. Lisbon, Oct. 23, 1930. 
Accesstons: 
Iraq. T. TI. B., Nov., 1935, p. 17. 
Latvia. Sept. 17, 1935. L. N.O. J., Dec., 1935. 


Loav-LinE ConvENTION. London, July 5, 1930. 
Adhesion deposited: Argentina. T7. J. B., Dec., 1935, p. 14. 


MepicaL EXAMINATION OF YOUNG Persons EmpLoyep at Sea. Geneva, Nov. 11, 1921. 
Ratification: Chile. Oct. 18, 1935. L. N. O. J., Dec., 1935. 


Narcotics. Geneva, July 13, 1931. 
Accession: U.S. S. R., Oct. 31, 1935. L. N. O. J., Dec., 1935; T. 7. B., Dec., 1935, p. 5. 


Nationality. Protocol on Military Obligation in Cases of Double Nationality. The 
Hague, Apr. 12, 1930. 
Accession deposited: Union of South Africa. Oct. 9, 1935. T. 7. B., Nov., 1935, p. 8. 
Ratification deposited: Salvador. Oct. 14, 1935. 


NaTIONALITY. Protocol on Statelessness. The Hague, Apr. 12, 1930. 
Ratification: Salvador. Oct. 14, 1985. LZ. N.O.J., Dec., 1935. 


NaTIONALITY CONVENTION. The Hague, Apr. 12, 1930. 
Ratification deposited: Great Britain in respect of India. Oct. 7, 1935. T. I. B., Nov., 
1935, p. 7. 


NaTIONALITY OF WOMEN CoNVENTION. Montevideo, Dec. 26, 1933. 
Ratification: Colombia. T. J. B., Jan., 1936, p. 5. 


Nignpt WorK OF WoMEN. Washington, Nov. 28, 1919. 
Denunciation: Union of South Africa. Oct. 25, 1935. LZ. N. O. J., Dec., 1935. 


Nichot Work OF WoMEN. Washington, Nov. 28, 1919. Revised 1934. 
Ratification: India. L. N. O. J., Dec., 1935. 


Otp Ace INSURANCE IN AGRICULTURE. Geneva, June 29, 1933. 
Ratification: Chile. L. N. O. J., Dec., 1935. 


Op Ace INSURANCE IN INDUSTRY AND COMMERCIAL UNDERTAKINGS, AND FOR OUTWORKERS 
AND Domestic SERVANTS. Geneva, June 29, 1933. 
Ratification: Chile. L. N. O. J., Dec., 1935. 
Ortum ConvENTION. Geneva, Feb. 19, 1925. 
Accession: U. 8. S. R., Oct. 31, 1935. L. N. O. J., Dec., 1935; T. I. B., Dec., 1935, p. 5. 
PERMANENT Court OF INTERNATIONAL JUSTICE. Optional Clause, Geneva, Dec. 16, 1920. 
Signatures: 
Albania (renewal). Nov. 7, 1935. L. N.O.J., Dec., 1935. 
Argentina. Dec. 28, 1935. L. N. M.S., Dec., 1935, p. 344. 
PERMANENT Court OF INTERNATIONAL JusTICE. Protocol of Revision of Statute. Gen- 
eva, Sept. 14, 1929. 
Came into force: Feb. 1, 1936. L. N. M.S., Jan., 1936, p. 16. 


Signature: Argentina. Dec. 28, 1935. Times (London), Jan. 3, 1936, p. 11; L. N. M.S., 
Dec., 1935, p. 344. 


PERMANENT CouRT OF INTERNATIONAL Justice. Protocol of Signature. Geneva, Dec. 
16, 1920. 


Signature: Argentina. Dec. 28, 1935. L.N.M.S., Dec., 1935, p. 344. 
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Postat ConvENTION. Cairo, Mar. 20, 1934. 
Ratification: Colombia, Ecuador and Estonia. T. J. B., Dec., 1935, pp. 14-15. 


PostaL UNION OF THE AMERICAS AND Spain. Madrid, Nov. 10, 1931. 
Ratification deposited: Salvador. T. I. B., Dec., 1935, p. 15. 


PrIsONERS OF War. Geneva, July 27, 1929. 
Ratification deposited: China. T. I. B., Dec., 1935, p. 3. 


RADIOTELEPHONE SERVICE ON Suips In Bauttic Sea. May 25, 1935. 
Approved: Denmark, Estonia, Finland, Germany, Latvia. Lithuania, Poland, Sweden. 
T. I. B., Nov., 1935, p. 20. 


Rep Cross. Geneva, July 27, 1929. 

Ratification deposited: China. T. I. B., Dec., 1935, p. 3. 
RervuGegs Stratus. Geneva, Oct. 28, 1933. 
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SUPREME COURT OF THE UNITED STATES 
NorMaAN v. BALTIMORE & OnI0 RarLRoaD Co.* 
Unitep States et al. v. BANKERS Trust Co. et al., Trustees. 


Decided February 18, 1935 


These cases present the question of the validity of the Joint Resolution of Congress of 
June 5, 1933, with respect to the “gold clauses” of private contracts for the payment of 
money. 

The gold clauses before the court were not contracts for payment in gold coin as a 
commodity, or in bullion, but were contracts for the payment of money. Fairly con- 
strued, these clauses were intended to afford a definite standard or measure of value, and 
thus to protect against a depreciation of the currency and against the discharge of the 
obligation by a payment of lesser value than that prescribed. 

Considering (1) the power of Congress to establish a monetary system and the necessary 
implications of that power, (2) the power of Congress to invalidate the provisions of 
existing contracts which interfere with the exercise of its constitutional power, and (3) 
that it is clearly shown that these clauses do interfere with the exertion of the power 
granted to Congress and that it is not established that Congress arbitrarily or capriciously 
decided that such an interference existed, 

Held, that, in the face of the action taken by Congress, effect may not now be given to 
the intention of the parties expressed in the gold clauses, and the contracts may be satis- 
fied by the payment dollar for dollar, in legal tender, as Congress has now prescribed. 


Mr. Curer Justice Hucues delivered the opinion of the Court. 
These cases present the question of the validity of the Joint Resolution of 
the Congress, of June 5, 1933, with respect to the “gold clauses” of private 


contracts for the payment of money. 48 Stat. 112. 
This Resolution, the text of which is set forth in the margin,! declares that 


* 294 U.S. 240. 
1 Joint RESOLUTION 


To assure uniform value to the coins and currencies of the United States. 

Whereas the holding of or dealing in gold affect the public interest, and are therefore sub- 
ject to proper regulation and restriction; and 

Whereas the existing emergency has disclosed that provisions of obligations which purport 
to give the obligee a right to require payment in gold or a particular kind of coin or currency 
of the United States, or in an amount in money of the United States measured thereby, ob- 
struct the power of the Congress to regulate the value of the money of the United States, and 
are inconsistent with the declared policy of the Congress to maintain at all times the equal 
power of every dollar, coined or issued by the United States, in the markets and in the pay- 
ment of debts. Now, therefore, be it 

Resolved by the Senate and House of Representatives of the United States of America in 
Congress assembled, That (a) every provision contained in or made with respect to any 
obligation which purports to give the obligee a right to require payment in gold or a particu- 
lar kind of coin or currency, or in an amount in money of the United States measured thereby, 
is declared to be against public policy; and no such provision shall be contained in or made 
with respect to any obligation hereafter incurred. Every obligation, heretofore or hereafter 
incurred, whether or not any such provision is contained therein or made with respect 
thereto, shall be discharged upon payment, dollar for dollar, in any coin or currency which at 
the time of payment is legal tender for public and private debts. Any such provision con- 
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“every provision contained in or made with respect to any obligation which 
purports to give the obligee a right to require payment in gold or a particular 
kind of coin or currency, or in an amount in money of the United States 
measured thereby” is ‘against public policy.” Such provisions in obligations 
thereafter incurred are prohibited. The Resolution provides that “Every 
obligation, heretofore or hereafter incurred, whether or not any such provision 
is contained therein or made with respect thereto, shall be discharged upon 
payment, dollar for dollar, in any coin or currency which at the time of pay- 
ment is legal tender for public and private debts.” 

In No. 270, the suit was brought upon a coupon of a bond made by the 
Baltimore and Ohio Railroad Company under date of February 1, 1930, for 
the payment of $1,000 on February 1, 1960, and interest from date at the rate 
of 414 per cent. per annum, payable semi-annually. The bond provided that 
the payment of principal and interest “will be made . . . in gold coin of the 
United States of America of or equal to the standard of weight and fineness 
existing on February 1, 1930.” The coupon in suit, for $22.50 was payable 
on February 1, 1934. The complaint alleged that on February 1, 1930, the 
standard weight and fineness of a gold dollar of the United States as a unit of 
value “was fixed to consist of twenty-five and eight-tenths grain of gold, 
nine-tenths fine,” pursuant to the Act of Congress of March 14, 1900 (31 
Stat. 45) ; and that by the Act of Congress known as the “Gold Reserve Act 
of 1934” (January 30, 1934, 48 Stat. 337), and by the order of the President 
under that Act, the standard unit of value of a gold dollar of the United 
States “was fixed to consist of fifteen and five-twenty-firsts grain of gold, nine- 
tenths fine,” from and after January 31,1934. On presentation of the coupon, 
defendant refused to pay the amount in gold, or the equivalent of gold in 


tained in any law authorizing obligations to be issued by or under authority of the United 
States, is hereby repealed, but the repeal of any such provision shall not invalidate any 
other provision or authority contained in such law. 

(b) As used in this resolution, the term “obligation” means an obligation (including every 
obligation of and to the United States, excepting currency) payable in money of the United 
States; and the term “coin or currency” means coin or currency of the United States, includ- 
ing Federal Reserve notes and circulating notes of Federal Reserve banks and national bank- 
ing associations. 

Sec. 2. The last sentence of paragraph (1) of subsection (b) of section 43 of the Act en- 
titled “An Act to relieve the existing national economic emergency by increasing agricultural 
purchasing power, to raise revenue for extraordinary expenses incurred by reason of such 
emergency, to provide emergency relief with respect to agricultural indebtedness, to provide 
for the orderly liquidation of joint-stock land banks, and for other purposes,”’ approved May 
12, 1933, is amended to read as follows: 

“All coins and currencies of the United States (including Federal Reserve notes and cir- 
culating notes of Federal Reserve banks and national banking associations) heretofore or 
hereafter coined or issued, shall be legal tender for all debts, public and private, public 
charges, taxes, duties, and dues, except that gold coins, when below the standard weight and 
limit of tolerance provided by law for the single piece, shall be legal tender only at valuation 
in proportion to their actual weight.” 

Approved, June 5, 1933, 4:40 p. m. 
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legal tender of the United States which was alleged to be, on February 1, 
1934, according to the standard of weight and fineness existing on February 
1, 1930, the sum of $38.10, and plaintiff demanded judgment for that amount. 

Defendant answered that by Acts of Congress, and, in particular, by the 
Joint Resolution of June 5, 1933, defendant had been prevented from making 
payment in gold coin “or otherwise than dollar for dollar, in coin or currency 
of the United States (other than gold coin and gold certificates)” which at the 
time of payment constituted legal tender. Plaintiff, challenging the validity 
of the Joint Resolution under the Fifth and Tenth Amendments, and Article 
I, § 1, of the Constitution of the United States, moved to strike the defense. 
The motion was denied. Judgment was entered for plaintiff for $22.50, the 
face of the coupon, and was affirmed upon appeal. The Court of Appeals of 
the State considered the federal question and decided that the Joint Resolu- 
tion was valid. 265 N. Y. 37; 191 N. E. 726. This Court granted a writ of 
certiorari, October 8, 1934. 

In Nos. 471 and 472, the question arose with respect to an issue of bonds, 
dated May 1, 1903, of the St. Louis, Iron Mountain & Southern Railway 
Company, payable May 1, 1933. The bonds severally provided for the pay- 
ment of “One Thousand Dollars gold coin of the United States of the present 
standard of weight and fineness,” with interest from date at the rate of four 
per cent. per annum, payable “in like gold coin semi-annually.” In 1917, 
Missouri Pacific Railroad Company acquired the property of the obligor 
subject to the mortgage securing the bonds. In March, 1933, the United 
States District Court, Eastern District of Missouri, approved a petition filed 
by the latter company under § 77 of the Bankruptcy Act. In the following 
December, the trustees under the mortgage asked leave to intervene, seeking 
to have the income of the property applied against the mortgage debt and 
alleging that the debt was payable “in gold coin of the United States of the 
standard of weight and fineness prevailing on May 1, 1903.” Later, the 
Reconstruction Finance Corporation and the United States, as creditors of 
the debtor, filed a joint petition for leave to intervene, in which they denied 
the validity of the gold clause contained in the mortgage and bonds. Leave 
to intervene specially was granted to each applicant on April 5, 1934, and 
answers were filed. On the hearing, the District Court decided that the Joint 
Resolution of June 5, 1933, was constitutional and that the trustees were en- 
titled, in payment of the principal of each bond, to $1,000 in money con- 
stituting legal tender. Decree was entered accordingly and the trustees 
(respondents here) took two appeals to the United States Circuit Court of 
Appeals.2 While these appeals were pending, this Court granted writs of 
certiorari, November 5, 1934. 

The Joint Resolution of June 5, 1933, was one of a series of measures re- 
lating to the currency. These measures disclose not only the purposes of the 


? One appeal was allowed by the District Judge and the other by the Circuit Court of 
Appeals. 
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Congress but also the situations which existed at the time the Joint Resolution 
was adopted and when the payments under the “gold clauses” were sought. 
On March 6, 1933, the President, stating that there had been “heavy and 
unwarranted withdrawals of gold and currency from our banking institutions 
for the purpose of hoarding” and “extensive speculative activity abroad in 
foreign exchange” which had resulted “in severe drains on the Nation’s stocks 
of gold,” and reciting the authority conferred by § 5 (b) of the Act of October 
6, 1917 (40 Stat. 411), declared “a bank holiday” until March 9, 1933. On 
the same date, the Secretary of the Treasury, with the President’s approval, 
issued instructions to the Treasurer of the United States to make payments 
in gold in any form only under license issued by the Secretary. 

On March 9, 1933, the Congress passed the Emergency Banking Act. 48 
Stat. 1. All orders issued by the President or the Secretary of the Treasury 
since March 4, 1933, under the authority conferred by § 5 (b) of the Act of 
October 6, 1917, were confirmed. That section was amended so as to provide 
that during any period of national emergency declared by the President, he 
might “investigate, regulate or prohibit,” by means of licenses or otherwise, 
“any transactions in foreign exchange, transfers of credit between or pay- 
ments by banking institutions as defined by the President, and export, hoard- 
ing, melting, or earmarking of gold or silver coin or bullion or currency, by 
any person within the United States or any place subject to the jurisdiction 
thereof.” The Act also amended § 11 of the Federal Reserve Act (39 Stat. 
752) so as to authorize the Secretary of the Treasury to require all persons 
to deliver to the Treasurer of the United States “any or all gold coin, gold 
bullion, and gold certificates” owned by them, and that the Secretary should 
pay therefor “an equivalent amount of any other form of coin or currency 
coined or issued under the laws of the United States.” By Executive Order 
of March 10, 1933, the President authorized banks to be reopened, as stated, 
but prohibited the removal from the United States, or any place subject to its 
jurisdiction, of “any gold coin, gold bullion, or gold certificates, except in 
accordance with regulations prescribed by or under license issued by the 
Secretary of the Treasury.” By further Executive Order of April 5, 1933, 
forbidding hoarding, all persons were required to deliver, on or before May 
1, 1933, to stated banks “all gold coin, gold bullion and gold certificates,” with 
certain exceptions, the holder to receive “an equivalent amount of any other 
form of coin or currency coined or issued under the laws of the United States.” 
Another Order of April 20, 1933, contained further requirements with respect 
to the acquisition and export of gold and to transactions in foreign exchange. 

By § 43 of the Agricultural Adjustment Act of May 12, 1933 (48 Stat. 51), 
it was provided that the President should have authority, upon the making of 
prescribed findings and in the circumstances stated, “to fix the weight of the 
gold dollar in grains nine tenths fine and also to fix the weight of the silver 
dollar in grains nine tenths fine at a definite fixed ratio in relation to the 
gold dollar at such amounts as he finds necessary from his investigation to 
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stabilize domestic prices or to protect the foreign commerce against the ad- 
verse effect of depreciated foreign currencies,” and it was further provided 
that the “gold dollar, the weight of which is so fixed, shall be the standard 
unit of value,” and that “all forms of money shall be maintained at a parity 
with this standard,” but that “in no event shall the weight of the gold dollar 
be fixed so as to reduce its present weight by more than 50 per centum.” 

Then followed the Joint Resolution of June 5, 1933. There were further 
Executive Orders of August 28 and 29, 1933, October 25, 1933, and January 
12 and 15, 1934, relating to the hoarding and export of gold coin, gold bullion 
and gold certificates, to the sale and export of gold recovered from natural 
deposits, and to transactions in foreign exchange, and orders of the Secretary 
of the Treasury, approved by the President, on December 28, 1933, and 
January 15, 1934, for the delivery of gold coin, gold bullion and gold certifi- 
cates to the United States Treasury. 

On January 30, 1934, the Congress passed the “Gold Reserve Act of 1934” 
(48 Stat. 337) which, by § 13, ratified and confirmed all the actions, regula- 
tions and orders taken or made by the President and the Secretary of the 
Treasury under the Act of March 9, 1933, or under § 43 of the Act of May 12, 
1933, and, by § 12, with respect to the authority of the President to fix the 
weight of the gold dollar, provided that it should not be fixed “in any event 
at more than 60 per centum of its present weight.” On January 31, 1934, 
the President issued his proclamation declaring that he fixed “the weight 
of the gold dollar to be 15 5/21 grains nine tenths fine,” from and after that 
date. 

We have not attempted to summarize all the provisions of these measures. 
We are not concerned with their wisdom. The question before the Court 
is one of power, not of policy. And that question touches the validity of 
these measures at but a single point, that is, in relation to the Joint Resolu- 
tion denying effect to “gold clauses” in existing contracts. The Resolution 
must, however, be considered in its legislative setting and in the light of other 
measures in part materia. 

First. The interpretation of the gold clauses in suit. In the case of the 
Baltimore and Ohio Railroad Company, the obligor considers the obligation 
to be one “for the payment of money and not for the delivery of a specified 
number of grains or ounces of gold”; that it is an obligation payable in money 
of the United States and not less so because payment is to be made “in a 
particular kind of money”; that it is not a “commodity contract” which 
could be discharged by “tender of bullion.” At the same time, the obligor 
contends that, while the Joint Resolution is constitutional in either event, the 
clause is a “gold coin” and not a “gold value” clause; that is, it does not imply 
“a payment in the ‘equivalent’ of gold in case performance by payment in 
gold coin is impossible.” The parties, runs the argument, intended that the 
instrument should be negotiable and hence it should not be regarded as one 
“for the payment of an indeterminate sum ascertainable only at date of pay- 
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ment.” And in the reference to the standard of weight and fineness, the words 
“equal to” are said to be synonymous with “of.” 

In the case of the bonds of the St. Louis, Iron Mountain & Southern Rail- 
way Company, the Government urges that by providing for payment in gold 
coin the parties showed an intention “to protect against depreciation of one 
kind of money as compared with another, as for example, paper money com- 
pared with gold, or silver compared with gold”; and, by providing that the 
gold coin should be of a particular standard, they attempted “to assure against 
payment in coin of lesser gold content.” The clause, it is said “does not 
reveal an intention to protect against a situation where gold coin no longer 
circulates and all forms of money are maintained in the United States at a 
parity with each other”; apparently, “the parties did not anticipate the 
existence of conditions making it impossible and illegal to procure gold coin 
with which to meet the obligations.” In view of that impossibility, asserted 
to exist both in fact and in law, the Government contends that ‘the present 
debtor would be excused, in an action on the bonds, from the obligation to 
pay in gold coin,” but, “as only one term of the promise in the gold clause 
is impossible to perform and illegal,” the remainder of the obligation shculd 
stand and thus the obligation “becomes one to pay the stated number of 
dollars.” 

The bondholder in the first case, and the trustees of the mortgage in the 
second case, oppose such an interpretation of the gold clauses as inadequate 
and unreasonable. Against the contention that the agreement was to pay 
in gold coin if that were possible, and not otherwise, they insist that it is 
beyond dispute that the gold clauses were used for the very purpose of guard- 
ing against a depreciated currency. It is pointed out that the words “gold 
coin of the present standard” show that the parties contemplated that when 
the time came to pay there might be gold dollars of a new standard, and, if 
so, that “gold coin of the present standard” would pass from circulation; and 
it is taken to be admitted, by the Government’s argument, that if gold coins 
of a lesser standard were tendered, they would not have to be accepted unless 
they were tendered in sufficient amount to make up the “gold value” for 
which, it is said, the contract called. It is insisted that the words of the gold 
clause clearly show an intent “to establish a measure or standard of value 
of the money to be paid if the particular kind of money specified in the 
clause should not be in circulation at the time of payment.” To deny the 
right of the bondholders to the equivalent of the gold coin promised is said to 
be not a construction of the gold clause but its nullification.® 


* As illustrating the use of such clauses as affording a standard or measure of value, counsel 
refer to Article 262 of the Treaty of Versailles with respect to the monetary obligations of 
Germany, which were made payable in gold coins of several countries, with the stated pur- 
pose that the gold coins mentioned “shall be defined as being of the weight and fineness of 
gold as enacted by law on January 1, 1914.” Reference is also made to the construction of 
the gold clause in the bonds before the House of Lords in Feist, appellant, and Société 
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The decisions of this Court relating to clauses for payment in gold did not 
deal with situations corresponding to those now presented. Bronson v. 
Rodes, 7 Wall. 229; Butler v. Horwitz, 7 Wall. 258; Dewing v. Sears, 11 Wall. 
379; Trebilcock v. Wilson, 12 Wall. 687; Thompson v. Butler, 95 U. S. 694; 
Gregory v. Morris, 96 U.S. 619. See, also, The Vaughan and Telegraph, 14 
Wall. 258; The Emily Souder, 17 Wall. 666. The rulings, upholding gold 
clauses and determining their effect, were made when gold was still in cir- 
culation and no act of the Congress prohibiting the enforcement of such 
clauses had been passed. In Bronson v. Rodes, supra, p. 251, the Court held 
that the legal tender acts of 1862 and 1863, apart from any question of their 
constitutionality, had not repealed or modified the laws for the coinage of 
gold and silver or the statutory provisions which made those coins a legal 
tender in all payments. It followed, said the Court, that “there were two 
descriptions of money in use at the time the tender under consideration was 
made, both authorized by law, and both made legal tender in payments. The 
statute denomination of both descriptions was dollars; but they were essen- 
tially unlike in nature.” Accordingly, the contract of the parties for pay- 
ment in one sort of dollars, which was still in lawful circulation, was sustained. 
The case of Trebilcock v. Wilson, supra, was decided shortly after the legal 
tender acts had been held valid. The Court again concluded (pp. 695, 696) 
that those acts applied only to debts which were payable in money generally, 
and that there were “according to that decision, two kinds of money, essen- 
tially different in their nature, but equally lawful.” In that view, said the 
Court, “contracts payable in either, or for the possession of either, must be 
equally lawful, and, if lawful, must be equally capable of enforcement.” 

With respect to the interpretation of the clauses then under consideration, 
the Court observed, in Bronson v. Rodes, supra, p. 250, that a contract to 
pay a certain number of dollars in gold or silver coins was, in legal import, 
nothing else than an agreement to deliver a certain weight of standard gold, 
to be ascertained by a count of coins, each of which is certified to contain 4 
definite proportion of that weight.” The Court thought that it was not dis- 
tinguishable, in principle, “from a contract to deliver an equal weight of 
bullion of equal fineness.” That observation was not necessary to the final 
conclusion. The decision went upon the assumption “that engagements to 
pay coined dollars may be regarded as ordinary contracts to pay money 
rather than as contracts to deliver certain weights of standard gold.” Id., 
p. 251. 

In Trebilcock v. Wilson, supra, where a note was payable “in specie,” the 
Court said (pp. 694, 695) that the provision did not “assimilate the note to an 


Intercommunale Belge d’Electricité, respondents, L. R. (1934) A. C. 161, 173 [this JouRNAL, 
Vol. 28 (1934), p. 374], and to the decisions of the Permanent Court of International Justice 
in the cases of the Serbian and Brazilian loans (Publications of the Permanent Court of 
International Justice, Series A, Nos. 20/21) where the bonds provided for payment in gold 
francs. 
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instrument in which the amount stated is payable in chattels; as, for ex- 
ample, to a contract to pay a specified sum in lumber, or in fruit, or grain”; 
that the words “in specie” were “merely descriptive of the kind of dollars in 
which the note is payable, there being different kinds in circulation, recognized 
by law”; that they meant “that the designated number of dollars in the note 
shall be paid in so many gold or silver dollars of the coinage of the United 
States.” And in Thompson v. Butler, supra, pp. 696, 697, the Court adverted 
to the statement made in Bronson v. Rodes, and concluded that “notwith- 
standing this, it is a contract to pay money, and none the less so because it 
designates for payment one of the two kinds of money which the law has 
made a legal tender in discharge of money obligations.” Compare Gregory 
v. Morris, supra. 

We are of the opinion that the gold clauses now before us were not con- 
tracts for payment in gold coin as a commodity, or in bullion, but were con- 
tracts for the payment of money. The bonds were severally for the payment 
of one thousand dollars. We also think that, fairly construed, these clauses 
were intended to afford a definite standard or measure of value, and thus to 
protect against a depreciation of the currency and against the discharge of 
the obligation by a payment of lesser value than that prescribed. When 
these contracts were made they were not repugnant to any action of the Con- 
gress. In order to determine whether effect may now be given to the in- 
tention of the parties in the face of the action taken by the Congress, or the 
contracts may be satisfied by the payment dollar for dollar, in legal tender, as 


the Congress has now prescribed, it is necessary to consider (1) the power 
of the Congress to establish a monetary system and the necessary implications 
of that power; (2) the power of the Congress to invalidate the provisions of 
existing contracts which interfere with the exercise of its constitutional au- 
thority; and (3) whether the clauses in question do constitute such an inter- 
ference as to bring them within the range of that power. 


Second. The power of the Congress to establish a monetary system. It 
is unnecessary to review the historic controversy as to the extent of this power, 
or again to go over the ground traversed by the Court in reaching the conclu- 
sion that the Congress may make treasury notes legal tender in payment of 
debts previously contracted, as well as of those subsequently contracted, 
whether that authority be exercised in course of war or in time of peace. 
Knox v. Lee, 12 Wall. 457; Juilliard v. Greenman, 110 U. S. 421. We need 
only consider certain postulates upon which that conclusion rested. 

The Constitution grants to the Congress power “To coin money, regulate 
the value thereof, and of foreign coin.” Art. I,§8, par.5. But the Court in 
the legal tender cases did not derive from that express grant alone the full 
authority of the Congress in relation to the currency. The Court found 
the source of that authority in all the related powers conferred upon the Con- 
gress and appropriate to achieve “the great objects for which the govern- 
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ment was framed,”—“a national government, with sovereign powers.” Mc- 
Culloch v. Maryland, 4 Wheat. 316, 404-407; Knox v. Lee, supra, pp. 532, 
536; Juilliard v. Greenman, supra, p. 438. The broad and comprehensive 
national authority over the subjects of revenue, finance and currency is de- 
rived from the aggregate of the powers granted to the Congress, embracing the 
powers to lay and collect taxes, to borrow money, to regulate commerce with 
foreign nations and among the several States, to coin money, regulate the value 
thereof, and of foreign coin, and fix the standards of weights and measures, 
and the added express power “to make all laws which shall be necessary and 
proper for carrying into execution” the other enumerated powers. Juilliard 
v. Greenman, supra, pp. 439, 440. 

The Constitution “was designed to provide the same currency, having a 
uniform legal value in all the States.” It was for that reason that the power 
to regulate the value of money was conferred upon the Federal Government, 
while the same power, as well as the power to emit bills of credit, was with- 
drawn from the States. The States cannot declare what shall be money, or 
regulate its value. Whatever power there is over the currency is vested in 
the Congress. Knox v. Lee, supra, p. 545. Another postulate of the deci- 
sion in that case is that the Congress has power “to enact that the govern- 
ment’s promises to pay money shall be, for the time being, equivalent in 
value to the representative of value determined by the coinage acts, or to 
multiples thereof.” Jd., p. 553. Or, as was stated in the Juilliard case, 
supra, p. 447, the Congress is empowered “to issue the obligations of the 
United States in such form, and to impress upon them such qualities as 
currency for the purchase of merchandise and the payment of debts, as ac- 
cord with the usage of sovereign governments.” The authority to impose 
requirements of uniformity and parity is an essential feature of this control 
of the currency. The Congress is authorized to provide “a sound and uni- 
form currency for the country,” and to “secure the benefit of it to the people 
by appropriate legislation.” Veazie Bank v. Fenno, 8 Wall. 533, 549. 

Moreover, by virtue of this national power, there attaches to the ownership 
of gold and silver those limitations which public policy may require by reason 
of their quality as legal tender and as a medium of exchange. Ling Su Fan 
v. United States, 218 U. 8. 302, 310. Those limitations arise from the fact 
that the law “gives to such coinage a value which does not attach as a mere 
consequence of intrinsic value.” Their quality as legal tender is attributed 
by the law, aside from their bullion value. Hence the power to coin money 
includes the power to forbid mutilation, melting and exportation of gold and 
silver coin,—‘to prevent its outflow from the country of its origin.” Id., 
p. 311. 

Dealing with the specific question as to the effect of the legal tender acts 
upon contracts made before their passage, that is, those for the payment of 
money generally, the Court, in the legal tender cases, recognized the possible 
consequences of such enactments in frustrating the expected performance of 
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contracts,—in rendering them “fruitless or partially fruitless.” The Court 
pointed out that the exercise of the powers of Congress may affect “apparent 
obligations” of contracts in many ways. The Congress may pass bank- 
ruptey acts. The Congress may declare war, or, even in peace, pass non- 
intercourse acts, or direct an embargo, which may operate seriously upon 
existing contracts. And the Court reasoned that if the legal tender acts 
“were justly chargeable with impairing contract obligations, they would not, 
for that reason, be forbidden, unless a different rule is to be applied to them 
from that which has hitherto prevailed in the construction of other powers 
granted by the fundamental law.” ‘The conclusion was that contracts must 
be understood as having been made in reference to the possible exercise of 
the rightful authority of the Government, and that no obligation of a con- 
tract “can extend to the defeat” of that authority. Knox v. Lee, supra, pp. 
549-551. 

On similar grounds, the Court dismissed the contention under the Fifth 
Amendment forbidding the taking of private property for public use without 
just compensation or the deprivation of it without due process of law. That 
provision, said the Court, referred only to a direct appropriation. A new 
tariff, an embargo, or a war, might bring upon individuals great losses; might, 
indeed, render valuable property almost valueless,—might destroy the worth 
of contracts. “But whoever supposed” asked the Court, “that, because of 
this, a tariff could not be changed or a non-intercourse act, or embargo be 
enacted, or a war be declared.” The Court referred to the Act of June 28, 
1834, by which a new regulation of the weight and value of gold coin was 
adopted, and about six per cent. was taken from the weight of each dollar. 
The effect of the measure was that all creditors were subjected to a corre- 
sponding loss, as the debts then due “became solvable with six per cent. less 
gold than was required to pay them before.” But it had never been imagined 
that there was a taking of private property without compensation or without 
due process of law. The harshness of such legislation, or the hardship it 
may cause, afforded no reason for considering it to be unconstitutional. Jd., 
pp. 551, 552. 

The question of the validity of the Joint Resolution of June 5, 1933, must 
be determined in the light of these settled principles. 


Third. The power of the Congress to invalidate the provisions of existing 
contracts which interfere with the exercise of its constitutional authority. 
The instant cases involve contracts between private parties, but the question 
necessarily relates as well to the contracts or obligations of States and 
municipalities, or of their political subdivisions, that is, to such engagements 
as are within the reach of the applicable national power. The Government’s 
own contracts—the obligations of the United States—are in a distinct cate- 
gory and demand separate consideration. See Perry v. United States, de- 
cided this day, post, p. 330.* 

* Infra, p. 316. 
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The contention is that the power of the Congress, broadly sustained by 
the decisions we have cited in relation to private contracts for the payment 
of money generally, does not extend to the striking down of express contracts 
for gold payments. The acts before the Court in the legal tender cases, as 
we have seen, were not deemed to go so far. Those acts left in circulation 
two kinds of money, both lawful and available, and contracts for payments 
in gold, one of these kinds, were not disturbed. The Court did not decide that 
the Congress did not have the constitutional power to invalidate existing 
contracts of that sort, if they stood in the way of the execution of the policy 
of the Congress in relation to the currency. Mr. Justice Bradley, in his con- 
curring opinion, expressed the view that the Congress had that power and 
had exercised it. Knox v. Lee, supra, pp. 566, 567. And, upon that ground, 
he dissented from the opinion of the Court in Trebilcock v. Wilson, supra, p. 
699, as to the validity of contracts for payment “in specie.” * It is signifi- 
cant that Mr. Justice Bradley, referring to this difference of opinion in the 
legal tender cases, remarked (in his concurring opinion) that “of course” the 
difference arose “from the different construction given to the legal tender 
acts.” “I do not understand,” he said, “the majority of the court to decide 
that an act so drawn as to embrace, in terms, contracts payable in specie, 
would not be constitutional. Such a decision would completely nullify the 
power claimed for the government. For it would be very easy, by the use of 
one or two additional words, to make all contracts payable in specie.” 

Here, the Congress has enacted an express interdiction. The argument 
against it does not rest upon the mere fact that the legislation may cause 
hardship or loss. Creditors who have not stipulated for gold payments may 
suffer equal hardship or loss with creditors who have so stipulated. The 
former, admittedly, have no constitutional grievance. And, while the latter 
may not suffer more, the point is pressed that their express stipulations for 
gold payments constitute property, and that creditors who have not such 
stipulations are without that property right. And the contestants urge that 
the Congress is seeking not to regulate the currency, but to regulate contracts, 
and thus has stepped beyond the power conferred. 

This argument is in the teeth of another established principle. Contracts, 
however express, cannot fetter the constitutional authority of the Congress. 
Contracts may create rights of property, but when contracts deal with a sub- 
ject matter which lies within the control of the Congress, they have a con- 
genital infirmity. Parties cannot remove their transactions from the reach 
of dominant constitutional power by making contracts about them. See 
Hudson Water Co. v. McCarter, 209 U. S. 349,357. 

This principle has familiar illustration in the exercise of the power to 


‘ Mr. Justice Miller also dissented in Trebilcock v. Wilson, 12 Wall., pp. 699, 700, upon the 
ground “that a contract for gold dollars, in terms, was in no respect different, in legal effect, 
from a contract for dollars without the qualifying words, specie, or gold, and that the legal 
tender statutes had, therefore, the same effect in both cases.” 
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regulate commerce. If shippers and carriers stipulate for specified rates, 
although the rates may be lawful when the contracts are made, if Congress 
through the Interstate Commerce Commission exercises its authority and pre- 
scribes different rates, the latter control and override inconsistent stipulations 
in contracts previously made. This is so, even if the contract be a charter 
granted by a State and limiting rates, or a contract between municipalities 
and carriers. New York v. United States, 257 U.S. 591, 600, 601; United 
States v. Village of Hubbard, 266 U. S. 474, 477, note. See, also, Armour 
Packing Co. v. United States, 209 U. S. 56, 80-82; Union Dry Goods Co. v. 
Georgia Public Service Corp., 248 U.S. 372, 375. 

In Addyston Pipe & Steel Co. v. United States, 175 U. S. 211, 229, 230, the 
Court raised the pertinent question,—if certain kinds of private contracts 
directly limit or restrain, and hence regulate, interstate commerce, why should 
not the power of Congress reach such contracts equally with legislation of a 
State to the same effect? ‘What sound reason,” said the Court, “can be given 
why Congress should have the power to interfere in the case of the State, and 
yet have none in the case of the individual? Commerce is the important 
subject of consideration, and anything which directly obstructs and thus 
regulates that commerce which is carried on among the States, whether it is 
state legislation or private contracts between individuals or corporations, 
should be subject to the power of Congress in the regulation of that commerce.” 

Applying that principle, the Court held that a contract, valid when made 
(in 1871) for the giving of a free pass by an interstate carrier, in consideration 
of a release of a claim for damages, could not be enforced after the Congress 
had passed the Act of June 29, 1906, 38 Stat. 584. Louisville & Nashville R. 
Co. v. Mottley, 219 U.S. 467.5 Quoting the statement of the general principle 
in the legal tender cases, the Court decided that the agreement must necessarily 
be regarded as having been made subject to the possibility that, at some future 
time, the Congress “might so exert its whole constitutional power in regulating 
interstate commerce as to render that agreement unenforceable or to impair 
its value.” The Court considered it inconceivable that the exercise of such 
power “may be hampered or restricted to any extent by contracts previously 
made between individuals or corporations.” “The framers of the Constitu- 
tion never intended any such state of things to exist.” Jd., p.482. Accord- 
ingly, it has been “authoritatively settled” by decisions of this Court that no 
previous contracts or combinations can prevent the application of the Anti- 
Trust Acts to compel the discontinuance of combinations declared to be 
illegal. Addyston Pipe & Steel Co. v. United States, supra; United States v. 
Southern Pacific Co., 259 U. S. 214, 234, 235. See, also, Calhoun v. Massie, 
253 U. S. 170, 176; Omnia Commercial Co. v. United States, 261 U. S. 502, 
509; Stephenson v. Binford, 287 U. S. 251, 276. 

The principle is not limited to the incidental effect of the exercise by the 


‘Compare New York Central & Hudson R. R. Co. v. Gray, 239 U. S. 583; Calhoun ». 
Massie, 253 U. 8. 170, 176. 
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Congress of its constitutional authority. There is no constitutional ground 
for denying to the Congress the power expressly to prohibit and invalidate 
contracts although previously made, and valid when made, when they interfere 
with the carrying out of the policy it is free to adopt. The exercise of this 
power is illustrated by the provision of § 5 of the Employers’ Liability Act 
of 1908 (35 Stat. 65, 66) relating to any contract the purpose of which was to 
enable a common carrier to exempt itself from the liability which the Act 
created. Such a stipulation the Act explicitly declared to be void. In the 
Second Employers’ Liability Cases, 223 U. 8. 1, 52, the Court decided that 
as the Congress possessed the power to impose the liability, it also possessed 
the power “to insure its efficacy by prohibiting any contract, rule, regulation 
or device in evasion of it.” And this prohibition the Court has held to be 
applicable to contracts made before the Act was passed. Philadelphia, B. & 
W.R. Co. v. Schubert, 224 U.S. 603. In that case, the employee, suing under 
the Act, was a member of the “Relief Fund” of the railroad company under 
a contract of membership, made in 1905, for the purpose of securing certain 
benefits. The contract provided that an acceptance of those benefits should 
operate as a release of claims, and the company pleaded that acceptance as a 
bar to the action. The Court held that the Employers’ Liability Act sup- 
plied the governing rule and that the defense could not be sustained. The 
power of the Congress in regulating interstate commerce was not fettered by 
the necessity of maintaining existing arrangements and stipulations which 
would conflict with the execution of its policy. The reason is manifest. To 
subordinate the exercise of the Federal authority to the continuing operation 
of previous contracts would be to place to this extent the regulation of inter- 
state commerce in the hands of private individuals and to withdraw from the 
control of the Congress so much of the field as they might choose by “‘pro- 
phetic discernment” to bring within the range of their agreements. The Con- 
stitution recognizes no such limitation. Jd., pp. 613, 614. See, also, United 
States v. Southern Pacific Co., supra; Sproles v. Binford, 286 U. S. 374, 390, 
391; Radio Commission v. Nelson Brothers Co., 289 U. S. 266, 282. 

The same reasoning applies to the constitutional authority of the Congress 
to regulate the currency and to establish the monetary system of the country. 
If the gold clauses now before us interfere with the policy of the Congress in 
the exercise of that authority they cannot stand. 


Fourth. The effect of the gold clauses in suit in relation to the monetary 
policy adopted by the Congress. Despite the wide range of the discussion at 
the bar and the earnestness with which the arguments against the validity 
of the Joint Resolution have been pressed, these contentions necessarily are 
brought, under the dominant principles to which we have referred, to a single 
and narrow point. That point is whether the gold clauses do constitute an 
actual interference with the monetary policy of the Congress in the light of 
its broad power to determine that policy. Whether they may be deemed to 
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be such an interference depends upon an appraisement of economic conditions 
and upon determinations of questions of fact. With respect to those condi- 
tions and determinations, the Congress is entitled to its own judgment. We 
may inquire whether its action is arbitrary or capricious, that is, whether it 
has reasonable relation to a legitimate end. If it is an appropriate means to 
such an end, the decisions of the Congress as to the degree of the necessity 
for the adoption of that means, is final. McCulloch v. Maryland, supra, pp. 
421, 423; Juilliard v. Greenman, supra, p. 450; Stafford v. Wallace, 258 U.S. 
495, 521; Everard’s Breweries v. Day, 265 U.S. 545, 559, 562. 

The Committee on Banking and Currency of the House of Representatives 
stated in its report recommending favorable action upon the Joint Resolution 
(H. R. Rep. No. 169, 73d Cong., 1st Sess.) : 


The occasion for the declaration in the resolution that the gold clauses 
are contrary to public policy arises out of the experiences of the present 
emergency. These gold clauses render ineffective the power of the Gov- 
ernment to create a currency and determine the value thereof. If the 
gold clause applied to a very limited number of contracts and security 
issues, it would be a matter of no particular consequence, but in this coun- 
try virtually all obligations, almost as a matter of routine, contain the 
gold clause. In the light of this situation two phenomena which have 
developed during the present emergency make the enforcement of the 
gold clauses incompatible with the public interest. The first is the tend- 
ency which has developed internally to hoard gold; the second is the 
tendency for capital to leave the country. Under these circumstances no 
currency system, whether based upon gold or upon any other foundation, 
can meet the requirements of a situation in which many billions of dollars 
of securities are expressed in a particular form of the circulating medium, 
particularly when it is the medium upon which the entire credit and cur- 
rency structure rests. 


And the Joint Resolution itself recites the determination of the Congress 
in these words: ® 


Whereas the existing emergency has disclosed that provisions of obli- 
gations which purport to give the obligee a right to require payment in 
gold or a particular kind of coin or currency of the United States, or in an 
amount in money of the United States measured thereby, obstruct the 
power of the Congress to regulate the value of the money of the United 
States, and are inconsistent with the declared policy of the Congress to 
maintain at all times the equal power of every dollar, coined or issued by 
the United States, in the markets and in the payment of debts. 


Can we say that this determination is so destitute of basis that the interdic- 
tion of the gold clauses must be deemed to be without any reasonable relation 
to the monetary policy adopted by the Congress? 

The Congress in the exercise of its discretion was entitled to consider the 
volume of obligations with gold clauses, as that fact, as the report of the 


6 See Note 1. 
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House Committee observed, obviously had a bearing upon the question 
whether their existence constituted a substantial obstruction to the congres- 
sional policy. The estimates submitted at the bar indicate that when the 
Joint Resolution was adopted there were outstanding seventy-five billion 
dollars or more of such obligations, the annual interest charges on which 
probably amounted to between three and four billion dollars. It is apparent 
that if these promises were to be taken literally, as calling for actual payment 
in gold coin, they would be directly opposed to the policy of Congress, as they 
would be calculated to increase the demand for gold, to encourage hoarding, 
and to stimulate attempts at exportation of gold coin. If there were no out- 
standing obligations with gold clauses, we suppose that no one would question 
the power of the Congress, in its control of the monetary system, to endeavor 
to conserve the gold resources of the Treasury, to insure its command of gold 
in order to protect and increase its reserves, and to prohibit the exportation 
of gold coin or its use for any purpose inconsistent with the needs of the 
Treasury. See Ling Su Fan v. United States, supra. And if the Congress 
would have that power in the absence of gold clauses, principles beyond dis- 
pute compel the conclusion that private parties, or States or municipalities, 
by making such contracts could not prevent or embarrass its exercise. 
In that view of the import of the gold clauses, their obstructive character is 
clear. 

But, if the clauses are treated as “gold value” clauses, that is, as intended 
to set up a measure or standard of value if gold coin is not available, we think 
they are still hostile to the policy of the Congress and hence subject to pro- 
hibition. It is true that when the Joint Resolution was adopted on June 5, 
1933, while gold coin had largely been withdrawn from circulation and the 
Treasury had declared that “gold is not now paid, nor is it available for pay- 
ment, upon public or private debts,” * the dollar had not yet been devalued. 
But devaluation was in prospect and a uniform currency was intended.’ Sec- 
tion 43 of the Act of May 12, 1933 (48 Stat. 51), provided that the President 
should have authority, on certain conditions, to fix the weight of the gold 
dollar as stated, and that its weight as so fixed should be “the standard unit 
of value” with which all forms of money should be maintained “at a parity.” 
The weight of the gold dollar was not to be reduced by more than 50 per 
centum. The Gold Reserve Act of 1934 (January 30, 1934, 48 Stat. 337), 


7 Treasury Statement of May 26, 1933. 

® The Senate Committee on Banking and Currency, in its Report of May 27, 1933, stated: 
“By the Emergency Banking Act and the existing Executive Orders gold is not now paid, or 
obtainable for payment, on obligations public or private. By the Thomas amendment cur- 
rency was intended to be made legal tender for all debts. However, due to the language used 
doubt has arisen whether it has been made legal tender for payments on gold clause obliga- 
tions, public and private. This doubt should be removed. These gold clauses interfere 
with the power of Congress to regulate the value of the money of the United States and the 
enforcement of them would be inconsistent with existing legislative policy.”” Sen. Rep. No. 
99, 73d Cong., 1st sess. 
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provided that the President should not fix the weight of the gold dollar at 
more than 60 per cent. of its present weight. The order of the President of 
January 31, 1934, fixed the weight of the gold dollar at 15 5/21 grains nine- 
tenths fine as against the former standard of 25 8/10 grains nine-tenths fine. 
If the gold clauses interfered with the congressional policy and hence could 
be invalidated, there appears to be no constitutional objection to that action 
by the Congress in anticipation of the determination of the value of the 
currency. And the questions now before us must be determined in the light 
of that action. 

The devaluation of the dollar placed the domestic economy upon a new basis. 
In the currency as thus provided, States and municipalities must receive 
their taxes; railroads, their rates and fares; public utilities, their charges for 
services. The income out of which they must meet their obligations is de- 
termined by the new standard. Yet, according to the contentions before us, 
while that income is thus controlled by law, their indebtedness on their “gold 
bonds” must be met by an amount of currency determined by the former gold 
standard. Their receipts, in this view, would be fixed on one basis; their 
interest charges, and the principal of their obligations, on another. It is 
common knowledge that the bonds issued by these obligors have generally 
contained gold clauses, and presumably they account for a large part of the 
outstanding obligations of that sort. It is also common knowledge that a 
similar situation exists with respect to numerous industrial corporations that 
have issued their “gold bonds” and must now receive payments for their 
products in the existing currency. It requires no acute analysis or profound 
economic inquiry to disclose the dislocation of the domestic economy which 
would be caused by such a disparity of conditions in which, it is insisted, 
those debtors under gold clauses should be required to pay one dollar and 
sixty-nine cents in currency while respectively receiving their taxes, rates, 
charges and prices on the basis of one dollar of that currency. 

We are not concerned with consequences, in the sense that consequences, 
however serious, may excuse an invasion of constitutional right. We are 
concerned with the constitutional power of the Congress over the monetary 
system of the country and its attempted frustration. Exercising that power, 
the Congress has undertaken to establish a uniform currency, and parity 
between kinds of currency, and to make that currency, dollar for dollar, legal 
tender for the payment of debts. In the light of abundant experience, the 
Congress was entitled to choose such a uniform monetary system, and to 
reject a dual system, with respect to all obligations within the range of the 
exercise of its constitutional authority. The contention that these gold 
clauses are valid contracts and cannot be struck down proceeds upon the 
assumption that private parties, and States and municipalities, may make 
and enforce contracts which may limit that authority. Dismissing that un- 
tenable assumption, the facts must be faced. We think that it is clearly 
shown that these clauses interfere with the exertion of the power granted to 
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the Congress and certainly it is not established that the Congress arbitrarily 
or capriciously decided that such an interference existed. 
The judgment and decree, severally under review, are affirmed. 
No. 270. Judgment affirmed. 
Nos. 471 and 472. Decree affirmed. 


Mr. Justice McReyno.tps, Mr. Justice VAN Devanter, Mr. Justice 
SuTHERLAND, and Mr. Justice BUTLER dissent. 


Perry v. UNITED STATES * 
Decided February 18, 1935 


The question presented is whether the Joint Resolution of June 5, 1933, is a valid enact- 
ment so far as it applies to “gold clauses” in the obligations of the Government of the 
United States. The terms of the bond in question were expressed not only in it, but 
were definitely prescribed by Congress. The “present standard of value” stipulated in 
the bond stood in contradistinction to a lower standard of value. The reasonable import 
of the promise is that it was intended to assure one who lent his money to the Government 
and took its bond that he would not suffer loss through depreciation in the medium of 

ayment. 

. There is a clear distinction between the power of Congress to control or interdict the 
contracts of private parties when they interfere with the exercise of its constitutional 
authority, and the power of Congress to alter or repudiate the substance of its own en- 
gagements when it has borrowed money under the authority which the Constitution 
confers “on the credit of the United States.” The binding quality of the promise of the 
United States is of the essence of the credit it has so pledged, and Congress has not been 
vested with authority to alter or destroy definite obligations for the payment of money 
borrowed. The Joint Resolution of June 5, 1933, in so far as it attempted to override the 
obligation created by the bond in suit, went beyond the Congressional power. 

The plaintiff’s right to recover damages is a distinct question. The action is for breach 
of contract, and the plaintiff can recover no more than the loss he has suffered and of 
which he may rightfully complain. He is not entitled to be enriched. In considering 
what damages, if any, the plaintiff has sustained by the alleged breach of the bond, it is 
inadmissible to assume that he was entitled to obtain gold coin for recourse to foreign 
markets, or for dealings in foreign exchange, or for other purposes contrary to the control 
over gold coin which Congress had exerted in its monetary regulations. 

The “equivalent” in currency of the gold coin promised, cannot mean more than the 
amount of money which the promised gold coin would be worth to the bondholder for the 
purposes for which it could legally be used, and plaintiff’s damages could not be assessed 
without regard to the internal economy of the country at the time the alleged breach 
occurred. In view of the restricted domestic use which Congress had lawfully established, 
the question of value, in relation to transactions legally available to the plaintiff, would 
require a consideration of the purchasing power of the dollars which the plaintiff could 
have received. He has not shown or attempted to show that in relation to buying power 
he has sustained any loss whatever. On the contrary, the payment to the plaintiff of the 
amount which he demands would appear to constitute not a recoupment of loss in any 
proper sense, but an unjustified enrichment. 


Mr. Cuter Justice Hucues delivered the opinion of the Court. 

The certificate from the Court of Claims shows the following facts: 

Plaintiff brought suit as the owner of an obligation of the United States 
for $10,000, known as “Fourth Liberty Loan 414% Gold Bond of 1933-1938.” 
This bond was issued pursuant to the Act of September 24, 1917 (40 Stat. 288), 
as amended, and Treasury Department circular No. 121, dated September 28, 
1918. The bond provided: “The principal and interest hereof are payable 
in United States gold coin of the present standard of value.” 


* 294 U. S. 330. 
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Plaintiff alleged in his petition that at the time the bond was issued, and 
when he acquired it, a dollar in gold consisted of 25.8 grains of gold .9 fine”; 
that the bond was called for redemption on April 15, 1934, and, on May 24, 
1934, was presented for payment; that plaintiff demanded its redemption 
“by the payment of 10,000 gold dollars each containing 25.8 grains of gold .9 
fine”; that defendant refused to comply with that demand, and that plaintiff 
then demanded “258,000 grains of gold .9 fine, or gold of equivalent value of 
any fineness, or 16,931.25 gold dollars each containing 15 5/21 grains of 
gold .9 fine, or 16,931.25 dollars in legal tender currency”; that defendant 
refused to redeem the bond “except by the payment of 10,000 dollars in legal 
tender currency”; that these refusals were based on the Joint Resolution of 
the Congress of June 5, 1933 (48 Stat. 113), but that this enactment was un- 
constitutional as it operated to deprive plaintiff of his property without due 
process of law; and that, by this action of defendant, he was damaged “in 
the sum of $16,931.25, the value of defendant’s obligation,” for which, with 
interest, plaintiff demanded judgment. 

Defendant demurred upon the ground that the petition did not state a 
cause of action against the United States. 

The Court of Claims has certified the following questions: 


1. Is the claimant, being the holder and owner of a Fourth Liberty 
Loan 414% bond of the United States, of the principal amount of $10,000, 
issued in 1918, which was payable on and after April 15, 1934, and which 
bond contained a clause that the principal is “payable in United States 
gold coin of the present standard of value,” entitled to receive from the 
United States an amount in legal tender currency in excess of the face 
amount of the bond? 

2. Is the United States, as obligor in a Fourth Liberty Loan 444% gold 
bond, Series of 1933-1938, as stated in Question One liable to respond in 
damages in a suit in the Court of Claims on such bond as an express con- 
tract, by reason of the change in or impossibility of performance in ac- 
cordance with the tenor thereof, due to the provisions of Public Resolu- 
tion No. 10, 73rd Congress, abrogating the gold clause in all obligations? 


First. The import of the obligation. The bond in suit differs from an 
obligation of private parties, or of States or municipalities, whose contracts 
are necessarily made in subjection to the dominant power of the Congress. 
Norman v. Baltimore & Ohio R. Co., decided this day, ante, p. 240.* The 
bond now before us is an obligation of the United States. The terms of the 
bond are explicit. They were not only expressed in the bond itself, but they 
were definitely prescribed by the Congress. The Act of September 24, 1917, 
both in its original and amended form, authorized the moneys to be borrowed, 
and the bonds to be issued, “‘on the credit of the United States” in order to meet 
expenditures needed “for the national security and defense and other public 
purposes authorized by law.” 40 Stat. 288, 503. The circular of the Treasury 


* Supra, p. 300. 
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Department of September 28, 1918, to which the bond refers “for a statement 
of the further rights of the holders of bonds of said series,” also provided that 
the principal and interest “are payable in United States gold coin of the 
present standard of value.” 

This obligation must be fairly construed. The “present standard of value” 
stood in contradistinction to a lower standard of value. The promise obvi- 
ously was intended to afford protection against loss. That protection was 
sought to be secured by setting up a standard or measure of the Government’s 
obligation. We think that the reasonable import of the promise is that it 
was intended to assure one who lent his money to the Government and took 
its bond that he would not suffer loss through depreciation in the medium 
of payment. 

The Government states in its brief that the total unmatured interest-bearing 
obligations of the United States outstanding on May 31, 1933, (which it is 
understood contained a “gold clause” substantially the same as that of the 
bond in suit) amounted to about twenty-one billions of dollars. From state- 
ments at the bar, it appears that this amount has been reduced to approxi- 
mately twelve billions at the present time, and that during the intervening 
period the public debt of the United States has risen some seven billions 
(making a total of approximately twenty-eight billions five hundred millions) 
by the issue of some sixteen billions five hundred millions of dollars “of non- 
gold-clause obligations.” 


Second. The binding quality of the obligation. The question is neces- 
sarily presented whether the Joint Resolution of June 5, 1933 (48 Stat. 113) 
is a valid enactment so far as it applies to the obligations of the United States. 
The Resolution declared that provisions requiring “payment in gold or a 
particular kind of coin or currency” were “against public policy,” and pro- 
vided that “every obligation, heretofore or hereafter incurred, whether or 
not any such provision is contained therein,” shall be discharged “upon pay- 
ment, dollar for dollar, in any coin or currency which at the time of payment 
is legal tender for public and private debts.” This enactment was expressly 
extended to obligations of the United States, and provisions for payment in 
gold, “contained in any law authorizing obligations to be issued by or under 
authority of the United States,” were repealed.1 

There is no question as to the power of the Congress to regulate the value 
of money, that is, to establish a monetary system and thus to determine the 
currency of the country. The question is whether the Congress can use that 
power so as to invalidate the terms of the obligations which the Government 


1 And subdivision (b) of § 1 of the Joint Resolution of June 5, 1933, provided: “‘ As used in 
this resolution, the term ‘obligation’ means an obligation (including every obligation of and 
to the United States, excepting currency) payable in money of the United States; and the 
term ‘coin or currency’ means coin or currency of the United States, including Federal Re- 
serve notes and circulating notes of Federal Reserve banks and national banking associa- 


tions.” 
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has theretofore issued in the exercise of the power to borrow money on the 
credit of the United States. In attempted justification of the Joint Resolu- 
tion in relation to the outstanding bonds of the United States, the Government 
argues that “earlier Congresses could not validly restrict the 73rd Congress 
from exercising its constitutional powers to regulate the value of money, 
borrow money, or regulate foreign and interstate commerce”; and, from this 
premise, the Government seems to deduce the proposition that when, with 
adequate authority, the Government borrows money and pledges the credit 
of the United States, it is free to ignore that pledge and alter the terms of its 
obligations in case a later Congress finds their fulfillment inconvenient. The 
Government’s contention thus raises a question of far greater importance 
than the particular claim of the plaintiff. On that reasoning, if the terms 
of the Government’s bond as to the standard of payment can be repudiated, 
it inevitably follows that the obligation as to the amount to be paid may also 
berepudiated. The contention necessarily imports that the Congress can disre- 
gard the obligations of the Government at its discretion and that, when the Gov- 
ernment borrows money, the credit of the United States is an illusory pledge. 

We do not so read the Constitution. There is a clear distinction between 
the power of the Congress to control or interdict the contracts of private 
parties when they interfere with the exercise of its constitutional authority, 
and the power of the Congress to alter or repudiate the substance of its own 
engagements when it has borrowed money under the authority which the 
Constitution confers. In authorizing the Congress to borrow money, the 
Constitution empowers the Congress to fix the amount to be borrowed and 
the terms of payment. By virtue of the power to borrow money “on the 
credit of the United States,” the Congress is authorized to pledge that credit 
as an assurance of payment as stipulated,—as the highest assurance the Gov- 
ernment can give, its plighted faith. To say that the Congress may withdraw 
or ignore that pledge, is to assume that the Constitution contemplates a vain 
promise, a pledge having no other sanction than the pleasure and convenience 
of the pledgor. This Court has given no sanction to such a conception of the 
obligations of our Government. 

The binding quality of the obligations of the Government was considered 
in the Sinking-Fund Cases, 99 U. S. 700, 718, 719. The question before the 
Court in those cases was whether certain action was warranted by a reserva- 
tion to the Congress of the right to amend the charter of a railroad company. 
While the particular action was sustained under this right of amendment, the 
Court took occasion to state emphatically the obligatory character of the 
contracts of the United States. The Court said: “The United States are as 
much bound by their contracts as are individuals. If they repudiate their 
obligations, it is as much repudiation, with all the wrong and reproach that 
term implies, as it would be if the repudiator had been a State or a munici- 
pality or a citizen.” ? 


* Mr. Justice Strong, who had written the opinion of the majority of the Court in the legal 
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When the United States, with constitutional authority, makes contracts, it 
has rights and incurs responsibilities similar to those of individuals who are 
parties to such instruments. There is no difference, said the Court in United 
States v. Bank of the Metropolis, 15 Pet. 377, 392, except that the United 
States cannot be sued without its consent. See, also, The Floyd Acceptances, 
7 Wall. 666, 675; Cooke v. United States, 91 U.S. 389, 396. In Lynch v. 
United States, 292 U. S. 571, 580, with respect to an attempted abrogation 
by the Act of March 20, 1933 (48 Stat. 8, 11) of certain outstanding war risk 
insurance policies, which were contracts of the United States, the Court 
quoted with approval the statement in the Sinking-Fund Cases, supra, and 
said: 


Punctilious fulfillment of contractual obligations is essential to the 
maintenance of the credit of public as well as private debtors. No doubt 
there was in March, 1933, great need of economy. In the administration 
of all government business economy had become urgent because of 
lessened revenues and the heavy obligations to be issued in the hope of 
relieving widespread distress. Congress was free to reduce gratuities 
deemed excessive. But Congress was without power to reduce expendi- 
tures by abrogating contractual obligations of the United States. To 
abrogate contracts, in the attempt to lessen government expenditure, 
would be not the practice of economy, but an act of repudiation. 


The argument in favor of the Joint Resolution, as applied to government 
bonds, is in substance that the Government cannot by contract restrict the 


exercise of a sovereign power. But the right to make binding obligations 
is a competence attaching to sovereignty. In the United States, sovereignty 
resides in the people, who act through the organs established by the Constitu- 
tion. Chisholm v. Georgia, 2 Dall. 419, 471; Penhallow v. Doane’s Admin- 
istrators, 3 Dall. 54, 93; McCulloch v. Maryland, 4 Wheat. 316, 404, 405; 


tender cases (Knox v. Lee, 12 Wall. 457), dissented in the Sinking-Fund Case, 99 U.S. p. 731, 
because he thought that the action of the Congress was not consistent with the Government’s 
engagement and hence was a transgression of legislative power. And with respect to the 
sanctity of the contracts of the Government, he quoted, with approval, the opinion of Mr. 
Hamilton in his communication to the Senate of January 20, 1795 (citing 3 Hamilton’s 
Works, 518, 519), that “when a government enters into a contract with an individual, it de- 
poses, as to the matter of the contract, its constitutional authority, and exchanges the 
character of legislator for that of a moral agent, with the same rights and obligations as an 
individual. Its promises may be justly considered as excepted out of its power to legislate 
unless in aid of them. It is in theory impossible to reconcile the idea of a promise which 
obliges, with the power to make a law which can vary the effect of it.” 


3 Oppenheim, International Law, 4th ed., Vol. 1, §§ 493, 494. This is recognized in the 
field of international engagements. Although there may be no judicial procedure by which 
such contracts may be enforced in the absence of the consent of the sovereign to be sued, the 
engagement validly made by a sovereign state is not without legal force, as readily appears 
if the jurisdiction to entertain a controversy with respect to the performance of the engage 
ment is conferred upon an international tribunal. Hall, International Law, 8th ed., § 107; 
Oppenheim, loc. cit.; Hyde, International Law, Vol. 2, § 489. 
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Yick Wo v. Hopkins, 118 U.S. 356,370. The Congress as the instrumentality 
of sovereignty is endowed with certain powers to be exerted on behalf of the 
people in the manner and with the effect the Constitution ordains. The Con- 
gress cannot invoke the sovereign power of the people to override their will 
as thus declared. The powers conferred upon the Congress are harmonious. 
The Constitution gives to the Congress the power to borrow money on the 
credit of the United States, an unqualified power, a power vital to the Govern- 
ment,—upon which in an extremity its very life may depend. The binding 
quality of the promise of the United States is of the essence of the credit 
which is so pledged. Having this power to authorize the issue of definite 
obligations for the payment of money borrowed, the Congress has not been 
vested with authority to alter or destroy those obligations. The fact that the 
United States may not be sued without its consent is a matter of procedure 
which does not affect the legal and binding character of its contracts. While 
the Congress is under no duty to provide remedies through the courts, the 
contractual obligation still exists and, despite infirmities of procedure, remains 
binding upon the conscience of the sovereign. Lynch v. United States, supra, 
pp. 580, 582. 

The Fourteenth Amendment, in its fourth section, explicitly declares: 
“The validity of the public debt of the United States, authorized by law, . . . 
shall not be questioned.” While this provision was undoubtedly inspired by 
the desire to put beyond question the obligations of the Government issued 
during the Civil War, its language indicates a broader connotation. We regard 
it as confirmatory of a fundamental principle, which applies as well to the 
government bonds in question, and to others duly authorized by the Congress, 
as to those issued before the Amendment was adopted. Nor can we perceive 
any reason for not considering the expression “the validity of the public debt” 
as embracing whatever concerns the integrity of the public obligations. 

We conclude that the Joint Resolution of June 5, 1933, in so far as it 
attempted to override the obligation created by the bond in suit, went beyond 
the congressional power. 


Third. The question of damages. In this view of the binding quality of 
the Government’s obligations, we come to the question as to the plaintiff’s 
right to recover damages. That isa distinct question. Because the Govern- 
ment is not at liberty to alter or repudiate its obligations, it does not follow 
that the claim advanced by the plaintiff should be sustained. The action is 
for breach of contract. As a remedy for breach, plaintiff can recover no 
more than the loss he has suffered and of which he may rightfully complain. 
He is not entitled to be enriched. Plaintiff seeks judgment for $16,931.25, in 
present legal tender currency, on his bond for $10,000. The question is 
whether he has shown damage to that extent, or any actual damage, as the 
Court of Claims has no authority to entertain an action for nominal damages. 
Grant v. United States, 7 Wall. 331, 338; Marion & R. V. Ry. Co. v. United 


it 
re 
d 
Ss, 
Vv. 
yn 
sk 
rt 
1d 
he 
bt 
mn 
of 
of 
les 
li- 
To 
re, 
nt 
he 
ns 
ty 
u- 
in- 
05; 
31, 
nt’s 
the 
fr. 
on’s 
de- 
the 
3 an 
late 
ich 
the 
ich 
the 
ars 
age- 
107; 


322 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


States, 270 U. S. 280, 282; Nortz v. United States, decided this day, ante, 
p. 317.* 

Plaintiff computes his claim for $16,931.25 by taking the weight of the gold 
dollar as fixed by the President’s proclamation of January 31, 1934, under 
the Act of May 12, 1933 (48 Stat. 52, 53), as amended by the Act of January 
30, 1934 (48 Stat. 342), that is, at 15 5/21 grains nine-tenths fine, as com- 
pared with the weight fixed by the Act of March 14, 1900 (31 Stat. 45), or 
25.8 grains nine-tenths fine. But the change in the weight of the gold dollar 
did not necessarily cause loss to the plaintiff of the amount claimed. The 
question of actual loss cannot fairly be determined without considering the 
economic situation at the time the Government offered to pay him the $10,000, 
the face of his bond, in legal tender currency. The case is not the same as 
if gold coin has remained in circulation. That was the situation at the time 
of the decisions under the legal tender acts of 1862 and 1863. Bronson v. 
Rodes, 7 Wall. 229, 251; Trebilcock v. Wilson, 12 Wall. 687, 695; Thompson v. 
Butler, 95 U. S. 694, 696, 697. Before the change in the weight of the gold 
dollar in 1934, gold coin had been withdrawn from circulation. The Con- 
gress had authorized the prohibition of the exportation of gold coin and the 
placing of restrictions upon transactions in foreign exchange. Acts of March 
9, 1933, 48 Stat. 1; January 30, 1934, 48 Stat. 337. Such dealings could be 
had only for limited purposes and under license. Executive Orders of April 
20, 1933, August 28, 1933, and January 15, 1934; Regulations of the Secretary 
of the Treasury, January 30 and 31, 1934. That action the Congress was 
entitled to take by virtue of its authority to deal with gold coin as a medium 
of exchange. And the restraint thus imposed upon holders of gold coin was 
incident to the limitations which inhered in their ownership of that coin and 
gave them no right of action. Ling Su Fan v. United States, 218 U. S. 302, 
310, 311. The Court said in that case: 


Conceding the title of the owner of such coins, yet there is attached to 
such ownership those limitations which public policy may require by 
reason of their quality as a legal tender and as a medium of exchange. 
These limitations are due to the fact that public law gives to such coinage 
a value which does not attach as a mere consequence of intrinsic value. 
Their quality as a legal tender is an attribute of law aside from their 
bullion value. They bear, therefore, the impress of sovereign power 
which fixes value and authorizes their use and exchange. . . . However 
unwise a law may be, aimed at the exportation of such coins, in the face 
of the axioms against obstructing the free flow of commerce, there can 
be no serious doubt that the power to coin money includes the power to 
prevent its outflow from the country of its origin. 


* Not printed in this JouRNAL. 

‘In its Report of May 27, 1933, it was stated by the Senate Committee on Banking and 
Currency: “By the Emergency Banking Act and the existing Executive Orders gold is not 
now paid, or obtainable for payment, on obligations public or private.” Sen. Rep. No. 99, 
73d Cong., 1st sess. 
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The same reasoning is applicable to the imposition of restraints upon trans- 
actions in foreign exchange. We cannot say, in view of the conditions that 
existed, that the Congress, having this power, exercised it arbitrarily or 
capriciously. And the holder of an obligation, or bond, of the United 
States, payable in gold coin of the former standard, so far as the restraint 
upon the right to export gold coin or to engage in transactions in foreign 
exchange is concerned, was in no better case than the holder of gold coin 
itself. 

In considering what damages, if any, the plaintiff has sustained by the 
alleged breach of his bond, it is hence inadmissible to assume that he was 
entitled to obtain gold coin for recourse to foreign markets, or for dealings in 
foreign exchange, or for other purposes contrary to the control over gold coin 
which the Congress had the power to exert, and had exerted, in its monetary 
regulation. Plaintiff’s damages could not be assessed without regard to the 
internal economy of the country at the time the alleged breach occurred. 
The discontinuance of gold payments and the establishment of legal tender 
currency on a standard unit of value with which “all forms of money” of the 
United States were to be “maintained at a parity,” had a controlling influence 
upon the domestic economy. It was adjusted to the new basis. A free 
domestic market for gold was non-existent. 

Plaintiff demands the “equivalent” in currency of the gold coin promised. 
But “equivalent” cannot mean more than the amount of money which the 
promised gold coin would be worth to the bondholder for the purposes for 
which it could legally be used. That equivalence or worth could not properly 
be ascertained save in the light of the domestic and restricted market which 
the Congress had lawfully established. In the domestic transactions to 
which the plaintff was limited, in the absence of special license, determination 
of the value of the gold coin would necessarily have regard to its use as legal 
tender and as a medium of exchange under a single monetary system with an 
established parity of all currency and coins. And in view of the control of 
export and foreign exchange, and the restricted domestic use, the question 
of value, in relation to transactions legally available to the plaintiff, would 
require a consideration of the purchasing power of the dollars which the 
plaintiff could have received. Plaintiff has not shown, or attempted to show, 
that in relation to buying power he has sustained any loss whatever. On the 
contrary, in view of the adjustment of the internal economy to the single 
measure of value as established by the legislation of the Congress, and the 
universal availability and use throughout the country of the legal tender 
currency in meeting all engagements, the payment to the plaintiff of the 
amount which he demands would appear to constitute not a recoupment of 
loss in any proper sense but an unjustified enrichment. 

Plaintiff seeks to make his case solely upon the theory that by reason of 
the change in the weight of the dollar he is entitled to one dollar and sixty-nine 
cents in the present currency for every dollar promised by the bond, regardless 
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of any actual loss he has suffered with respect to any transaction in which his 
dollars may be used. We think that position is untenable. 

In the view that the facts alleged by the petition fail to show a cause of 
action for actual damages, the first question submitted by the Court of Claims 
is answered in the negative. It isnot necessary to answer the second question. 

Question No. 1 ts answered “No.” 

Mr. Justice STong, concurring. [Opinion omitted from this JOURNAL. ] 

Mr. Justice McReynoips, Mr. Justice VAN Devanter, MR. JUSTICE 
SuTHERLAND, and Mr. Justice BuTuER dissent. [Opinion omitted from this 


JOURNAL. | 


HIGH COURT OF JUSTICE 
KING’S BENCH DIVISION 


INTERNATIONAL TRUSTEE FOR PROTECTION OF BONDHOLDERS 
AKTIENGESELLSCHAFT Vv. THE KING * 


November 8, 1935 


Contract—Bond—Issued in United States—Gold clause—Discharge of obligations in gold 
coin in United States illegal—Depreciated dollar—Payment under bond. 

The suppliants were the holders of a 1,000-dollar 20-year 54% per cent coupon gold bond, 
dated February 1, 1917, and issued in the United States by the British Government. 
The bond contained the following clauses: “The Government of the United Kingdom of 
Great Britain and Ireland . . . promises to pay . . . the sum of 1,000 dollars on February 
1, 1927, and to pay interest on . . . August 1 and February 1 in each year. .. .” “Such 
principal sum and the interest thereon will be paid at the option of the holder, either in 
the City of New York, State of New York, United States of America . . . in gold coin of 
the United States of America of the standard of weight and fineness existing on February 1, 
1917, or in the City of London, England, in sterling money at the fixed rate of 4.86% 
dollars to the pound.” 

In June, 1933, the United States Congress passed the following resolution: “Every 
provision contained in or made with respect to any obligation which purports to give 
the obligee a right to require payment in gold or a particular kind of coin or currency of 
the United States or in an amount in money of the United States measured thereby is 
declared to be against public policy. . . . Every obligation heretofore or hereinafter 
incurred . . . shall be discharged upon payment, dollar for dollar, in any coin or currency 
which at the time of payment is legal tender for public and private debts.” 

The gold content of the dollar having been reduced, the suppliants brought a petition 
of right to have the question determined whether the British Government could discharge 
its obligations under the bond by making payments in depreciated dollars or whether it 
must pay such a number of depreciated dollars as would equal in value the number of 
dollars of the standard specified in the bond. 

Held, (1) The law of England was applicable to the contract. 

(2) Payment in gold in the United States had become illegal and there was no obligation 
under the bond to pay in currency an amount calculated to represent the same amount 
of gold as the specified gold coin would have contained. So much of the bond as related 
to payment in gold coin in New York had become void. The obligation to pay in London 
at the fixed rate of exchange calculated on the nominal amount of the bond remained in 
full force and effect. 

Feist v. Société Intercommunale Belge d’Electricité (50 The Times L.R. 143; [1934] 
A.C. 161) distinguished. 


Mr. Justice Branson delivered the following considered judgment: The 


* The Times Law Reports, Vol. LII, p. 82. Reported by W. B. Thompson, Esq., Bar- 
rister-at-Law. 
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suppliants are the holders of a bond for 1,000 dollars issued by His Majesty’s 
Government, bearing date February 1, 1917, and styled a 20-year 514 per cent 
coupon gold bond. They have presented this petition of right for the ascer- 
tainment of their rights under the bond, and for payment of the damages 
alleged to have been sustained by them by reason of what they say is a denial 
of those rights. 

The circumstances out of which the case arises are as follows: In January, 
1917, a number of banks and issuing houses in the United States of America, 
acting under the authority of His Majesty’s Government, offered for sub- 
scription in the United States of America a loan in the following terms, so 
far as material to this case. The offer is headed: “250,000,000 dollars United 
Kingdom of Great Britain and Ireland one-year and two-year 51% per cent 
secured loan convertible gold notes.” The dates on which interest is payable 
are given and it is then stated: 


Principal and interest payable at the office of J. P. Morgan and Co. 
Convertible upon notice, at the option of the holder, at any time before 
maturity, or (if called for earlier redemption) at any time until and 
including the date of such redemption, into 20-year 514 per cent bonds 
of the United Kingdom of Great Britain and Ireland, payable February 
1, 1937, and not subject to prior redemption. Principal and interest of 
the notes, and of the bonds into which they may be converted, is to be 
payable, without deduction for British taxes, present or future, in New 
York in United States gold coin, or, at the option of the holder, in London 
in sterling at the fixed rate of 4.861% dollars to the pound. Coupon notes 
in denominations of 1,000 dollars, 5,000 dollars, and 10,000 dollars. 


A little lower down it says: “The notes are to be secured by pledge with 
Bankers Trust Company, New York, under a pledge agreement executed by 
the Government, of securities approved by J. P. Morgan and Co., of an aggre- 
gate value of not less than 300,000,000 dollars calculated on the basis of the 
then prevailing markets, sterling securities being valued in dollars at the 
prevailing rate of exchange.” Then it proceeds to deal with the securities. 
Further down it says: “This offering is made subject to the approval by our 
counsel of necessary formalities.” Then: “Subscription books will be opened 
at the office of J. P. Morgan and Co. at 10 o’clock a.m. January 24, 1917,” and 
so forth. “Amounts due on allotments will be payable at the office of J. P. 
Morgan and Co., in New York funds, to their order, and the date of payment 
will be given in the notices of allotment.” It is signed by a number of banks 
and issuing houses in the United States. 

The loan was subscribed, some of it was paid off, and the rest had by 
February 7, 1919, been converted in pursuance of the option in that behalf 
contained in the offer into 20-year bonds dated February 1, 1917, one of which 
is that now held by the suppliants. The amount so converted was 143,587,000 
dollars in denominations of 1,000 dollars, 500 dollars, and 100 dollars. The 
material provisions of the bond, which were otherwise all of the same tenor, 
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are as follows: It begins with the figure of 1,000 dollars, and says: “The 
Government of the United Kingdom of Great Britain and Ireland (herein- 
after termed ‘obligor’) for value received promises to pay to bearer, or, if this 
bond be registered, then to the registered holder hereof, the sum of 1,000 
dollars on the 1st day of February, 1937, and to pay interest on such principal 
sum at the rate of 514 per cent per annum, semi-annually, on the 1st day of 
August and the 1st day of February in each year,” and so on. 

Then there comes what is called in this kind of case the gold clause, which 
reads as follows: 


Such principal sum and the interest thereon will be paid at the option 
of the holder, either in the City of New York, State of New York, United 
States of America, at the office or agency which will be maintained in 
the said city by the obligor for the service of the bonds of this issue in 
gold coin of the United States of America of the standard of weight and 
fineness existing on February 1, 1917, or in the City of London, England, 
in sterling money at the fixed rate of 4.861% dollars to the pound. Pay- 
ment at either place aforesaid will be made without deduction from either 
such principal or interest for any British taxes, present or future. This 
bond will not be redeemed prior to the due date thereof above specified. 
This bond may be registered in the name of the holder, but only as to the 
principal sum thereof, by presenting the same for such purpose to the 
bond registrar of the obligor in the City of New York for notation of such 
registration hereon. 


Interest coupons were attached reading as follows: “The Government of 
the United Kingdom of Great Britain and Ireland on the [named date]”— 


and then there is in figures “27.50 dollars’”—‘promises to pay bearer, at the 
office or agency which for such purpose will be maintained by the Government 
in the City of New York, United States of America, 27 and 50/100 dollars, in 
gold coin of the United States of America, or, at the option of the holder, in 
London, England, in sterling money at the fixed rate of 4.8614 dollars to the 
pound, payment at either place being made without deduction for British 
taxes present or future being six months’ interest on the 20-year 51% per cent 
bond of the Government.”’ It is signed on behalf of the Government. 

On October 5, 1934, the solicitors for the suppliants wrote to the Treasury 
Solicitor asking “whether His Majesty’s Government is prepared to pay in 
London the interest due on our clients’ bonds in sterling in an amount equiva- 
lent at the fixed rate of 4.8614 dollars to the pound to such sum in United 
States dollars as represents on the due date of payment the gold value of the 
nominal amount specified in the appropriate coupon, such gold value to be 
ascertained in accordance with the standard of weight and fineness existing 
on February 1, 1917,” and, failing an affirmative reply, they indicate their 
intention to proceed by way of petition of right for a declaration of their 
rights. The Treasury Solicitor, on October 26, 1934, replied: “His Majesty’s 
Government are not prepared to admit the claim advanced in your letter in 
respect of the half-yearly interest due August 1, 1934.” 
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Thereupon the suppliants presented their petition of right. Their conten- 
tions are set out in paragraphs 9 and 10 of the petition. By paragraph 9: 


Your suppliants contend that upon the true construction of the bond 
the obligor thereby contracted to pay to the bearer, upon payment being 
required and the appropriate interest coupon presented in the City of 
New York on the due date for any half-yearly interest payment there- 
under, such a sum in the money of account of the United States of 
America as represented the gold value of 27.50 dollars, such gold value 
to be ascertained in accordance with the standard of weight and fineness 
existing on February 1, 1917; and that accordingly every “dollar” com- 
prised in the nominal amount of each such payment ought to be treated 
as representing the price in New York in the money of account of the 
United States of America (calculated at the due date of payment) of 
25.8 grains of gold of the standard of fineness prescribed by the law of 
the United States of America existing on February 1, 1917, and that any 
fraction of a “dollar” comprised in the nominal amount of any such pay- 
ment ought to be treated as representing the price in New York in the 
money of account of the United States of America (calculated at the due 
date of payment) of a corresponding fraction of 25.8 grains of gold of the 
same standard of fineness as aforesaid. 


Paragraph 10 reads: 


Your suppliants further contend that upon the true construction of 
the bond the obligor thereby contracted to pay to the bearer, upon pay- 
ment being required and the appropriate interest coupon presented in the 
City of London on the due date for any half-yearly interest payment 
thereunder, such a sum in sterling as would be equivalent to the sum 
(ascertained as aforesaid) payable under the bond on the same date in 
the money of account of the United States of America if payment had 
been required in the City of New York, calculating the said sum in 
sterling at the rate of 4.8614 dollars to the pound sterling. 


The first question to be decided is whether the proper law of the contract is 
the law of this country or that of the United States of America. Had the 
matter related to a contract between subjects of different States, I think that, 
by every criterion ordinarily applied in such cases, the proper law must have 
been held to be that of the United States of America. The offer was made in 
the United States of America, and accepted there. The money lent was 
dollars, and repayment was to be made, and interest paid, in New York in 
dollars, subject to the holder’s option to present the bond or coupons in 
London, and, lastly, the bonds were to be registered, if at all, in New York, 
and if so registered, were only transferable by registration there. This, how- 
ever, is not a contract between subjects, but one between a Sovereign and 
subject, and it is contended that the ordinary criteria are inapplicable. The 
precise point was dealt with by Lord Romilly, M.R., in Smith v. Weguelin 
(L.R. 8 Eq. 198, at p. 212): 


It is, in my opinion, a complete misapprehension to suppose that, be- 
cause a foreign Government negotiates a loan in a foreign country, it 
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thereby introduces into that transaction all the peculiarities of the law 
of the country in which the negotiation is made. The place where the 
loan is negotiated does not, in my opinion, in the least degree affect the 
question of law. The contract is the same, and the obligations are the 
same, whoever may be the bondholders. Suppose a French or Belgian 
company residing in Paris or in Brussels instruct their agent in London 
to subscribe for some of these bonds, is the contract between the Peruvian 
Government and a French company or between the Peruvian Govern- 
ment and a Belgian company to be regulated by the English law, because 
the contract is made by their agents in London, or are the contracts to 
vary according to the domicile of the subscriber to the loan? If the 
French Government should negotiate a loan on certain specified terms, 
whether negotiated in Brussels, in London, or in Paris, the same law must 
regulate the whole and that law is the law of France, as much as if it had 
been expressly notified in the articles that the French law would be that 
by which the contract must be construed and governed. So, if the Eng- 
lish Government were to negotiate a loan in Paris or in New York, the 
English law must be applied to construe and regulate the contract. 


It is said, and said truly, that the point did not arise for decision in that 
case, but this passage was cited with approval by Lord Selborne in Goodwin 
v. Robarts (1 App. Cas. 476, at p. 495), and even if I were inclined to take a 
different view of the law I should consider myself bound to follow those two 
great authorities. But I do not—if I may respectfully say so—differ from 
the statement of the law contained in the passage cited. Anyone accepting 
the promise of a Sovereign by way of contract must be aware that the promise 


cannot be enforced in any court of law unless the Sovereign submits himself 
to the jurisdiction of some court, and the presumption that a Sovereign will 
not submit to any court but that of his own country is so strong that only an 
express stipulation to the contrary would avail to displace it. There is no 
express stipulation in the present case, and His Majesty has, by granting his 
fiat, submitted the matter, as was to be expected, for decision to this court. 
It therefore becomes analogous to one in which a contract between subjects 
contains a stipulation that the parties agree to be bound by the jurisdiction 
and decision of the court of a particular country. Such a stipulation has been 
held to be conclusive evidence that the parties intended the law of that country 
to be the proper law of the contract: Royal Exchange Assurance Corporation 
v. Sjoforsakrings Aktiebolaget Vega (18 The Times L.R. 714, at p. 716; 
[1902] 2 K.B. 384, at p. 393). 

I proceed, therefore, on the basis that the proper law of the contract is the 
law of England. The next question is whether, construed according to the 
canons of English law, the reference in the bond to payment “in gold coin of 
the United States of America of the standard of weight and fineness existing 
on February 1, 1917,” should be treated as fixing the mode of payment of the 
amount named in the bond, or as laying down a measure of the obligation 
created by the bond. The suppliants contend that this question has already 
been answered in their favour by the House of Lords in Feist v. Société Inter- 
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communale Belge d’Electricité (50 The Times L.R. 143; [1934] A.C. 161). 
[This JourNAL, Vol. 28 (1934), p. 374.]_ The Attorney-General, on the other 
hand, argued that Feist’s case (supra) is distinguishable because of the differ- 
ences between the language used in this bond and that used in the bond under 
their consideration, and the differences of the circumstances under which the 
two bonds respectively were issued. 

I proceed, according to the method adopted by Lord Russell of Killowen in 
Feist’s case (supra), to consider first the state of affairs existing in relation to 
payments in gold coin of the United States at February 1, 1917, when the 
obligation, whatever it is, was incurred. That country was then on the gold 
standard, and it was not suggested in evidence that there was any difficulty in 
making payment in gold coin of the requisite standard of weight and fineness, 
save that the smallest gold coin in circulation after 1890 was the 214 dollar 
piece, so that sums under that amount could not be discharged in gold coin. 
From 1870 onwards it was the practice in the United States of America to 
insert into all long-time obligations a promise to pay in gold coin at a fixed 
standard of weight and fineness. Such promises had been held by the courts 
of the United States of America to be good and valid promises, meaning 
exactly what they said, but with an implied term that odd amounts too small 
to be discharged in gold coin might be paid in silver and nickel coins, which 
were legal tender. Until there came a change in the currency in 1933 no one 
paid any attention to the obligation to pay in coin, except where legal tender 
had to be made, and then it was obligatory. This is a summary of the evi- 
dence given by Mr. Mitchell, and his evidence on this point was not challenged 
in cross-examination, and I accept it as given without referring to it in greater 
detail. Mr. Eder, who was called by the suppliants, though inclined to doubt 
whether in strict law a gold obligation might not have had to be discharged 
as to fractional parts in gold dust, agreed that judgments on gold obligations 
were always given “payable so much in gold coin and the fractional amounts 
in silver and nickel.” 

This much then is clear. Any person contracting in 1917 to pay an obliga- 
tion in gold coin of the United States of America of the standard weight and 
fineness existing on February 1, 1917, must have supposed that his obligation 
was to pay in gold coin of the specified standard issued by the United States 
of America mint, and if any fractional balance remained too small to be paid 
in gold coin, by silver and nickel coins of legal tender in the United States 
of America. 

It is said that the recent decisions of the Supreme Court of the United States 
of America have declared that the view taken previously of the meaning of the 
gold clause was a mistaken one, and that, so far from constituting an obliga- 
tion to pay in gold coin, it only set up a measure of value by which the amount 
to be paid in paper currency was to be assessed. This is not my view of the 
effect of those decisions, for reasons which I shall presently give, but were it 
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the case, it cannot affect the obligation incurred under a contract made under 
English law, and not under that of the United States. The practice in the 
United States of America existing at the time of the contract is, of course, 
material, for it must have been in reference to that practice that the parties 
chose the language which they used, but a subsequent pronouncement that 
that practice was based on a misconception of the law of the United States 
of America cannot be material to the ascertainment of the intention of the 
parties at the time when the contract was made. They were not contracting 
under the law of the United States of America, whatever it might turn out to 
be, but with reference to the meaning, as then understood, of the language 
they were using. 

It is unnecessary, therefore, to come to any decision of fact as to what is 
the law of the United States of America on this particular point. But as 
foreign law is a question of fact, and it may become material in some other 
court, I think it right to state my view of the effect of those cases. They are 
Norman v. Baltimore and Ohio Railway Company (55 S. Ct. 407), and Perry 
v. United States (55 S. Ct. 432), both decided by the Supreme Court on Feb- 
ruary 18, 1935.1 The correct view of these decisions is, in my opinion, that 
the contracts under discussion were held to be contracts for the payment of 
gold coin as money and not for bullion. It is true that certain expressions 
are to be found in the majority judgment in Norman’s case (supra) which 
indicate that the clauses might be treated as setting up a measure or standard 
of value if gold coin is not available. But the court treated the question 
whether that was so or whether they called for actual payment in gold coin 
as immaterial, holding that they were equally hostile to the policy of Congress 
in either event. In Perry’s case (supra) the matter becomes quite clear. 
The bond in question was “Payable in United States gold coin of the present 
standard of value.” “The terms of the bond,” says Chief Justice Hughes, 
“are explicit,” and the court held that the resolution of Congress providing 
for the discharge of such a bond in currency of lesser gold value was uncon- 
stitutional. The court then proceeded to consider the question of damages, 
and held that there were none, on the ground that if the plaintiff got “the gold 
coin promised” they would be worth no more to the plaintiff than the same 
number of paper dollars of the reduced gold value. If the meaning of the 
clause had been held to be that now contended for—namely, that it provided 
for payment not in gold coin but in currency of such an amount as to represent 
the same quantity of gold of the specified standard of weight and fineness as 
was represented by the number of gold coins named in the bond—it is im- 
possible to see how the court could have arrived at the conclusion that the 
plaintiff had suffered no damage. The conclusion as to damages can only be 
supported logically on the hypothesis that the court held that the obligation of 
the bond was to pay in gold coin. This is my own opinion of the effect of 


1 Reprinted herein, supra, pp. 300 and 316. 
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the decisions of the Supreme Court, but I take comfort from the belief that 
it is also that of Mr. Mitchell. 

I turn next to the decision of the House of Lords in Feist’s case (supra) to 
see whether I can find in it any guide to the construction of the bond before 
me. It is familiar law that a decision on the construction of one contract is 
only of assistance in construing another in so far as the language used in the 
two contracts is the same or similar, and, if surrounding circumstances have 
been taken into consideration, in so far as the surrounding circumstances are 
comparable in all material respects. The operative part of the bond in Feist’s 
case (supra) contained in it the following, among other, provisions: (1) An 
obligation to pay on presentation of the bond “the sum of £100 in sterling in 
gold coin of the United Kingdom of or equal to the standard of weight and 
fineness existing on September 1, 1928”; (2) an obligation to pay by equal 
half-yearly instalments interest at the rate of 544 per cent per annum in 
sterling &c.; (3) a statement that the bond was one of an issue of £500,000 in 
sterling in gold coin of the United Kingdom. Interest coupons were attached 
to the bond “for £2 15s. in sterling in gold coin of the United Kingdom, of or 
equal to the standard of weight and fineness existing on September 1, 1928.” 
Each of those provisions was referred to by Lord Russell of Killowen as show- 
ing that in spite of the expression “in gold coin of the United Kingdom,” &c., 
the parties never intended that gold coin should be paid. Pausing at this 
point to compare this language with that used in the bond which I have to 
construe, the following differences appear: as to (1) and (2) in the bond now 
before the court, the obligation is expressed as being “to pay the sum of 1,000 
dollars . . . and to pay interest . . . at the rate of 514 per cent per annum 
semi-annually.” A fresh paragraph prescribes the places and media of pay- 
ment (a) in New York in gold coin, &c., (b) in London in sterling money at 
the fixed rate of 4.8614 dollars to the pound. Nothing comparable with the 
statement in (3) appears in the bond under construction. With regard to the 
state of affairs existing at the date of the bond, which was September 25, 1928, 
Lord Russell of Killowen pointed out (Feist v. Société Intereommunale Belge 
dElectricité, 50 The Times L.R. at p. 146; [1934] A.C. at pp. 170 and 171) 
that by reason of the Gold Standard Act, 1925, and the Currency and Bank- 
notes Act, 1928, which had received the Royal Assent though it had not come 
into operation, this country was on the gold standard but the notes were incon- 
vertible and gold coin was substantially no longer in circulation. From these 
circumstances his Lordship drew the conclusion (1) that the gold clause was 
inserted into the bond in contemplation of this country going off the gold 
standard, and (2) that neither party could have contemplated payment under 
the bond being actually made in gold coins. Starting with these premises and 
faced with the difficulty either that the gold clause in that bond must be ig- 
nhored altogether or that some meaning other than the literal one must be 
given to the words, he places on them a construction which, to use his own 
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words, “strains the words of the document and fits awkwardly with some of 
its provisions.” His Lordship continues: “I prefer this to the only other 
alternatives—namely, attributing no meaning at all to the gold clause or 
attributing to it a meaning which from other parts of the document and from 
the surrounding circumstances the parties cannot have intended it to bear.” 

I am not faced in the construction of the bond before me with any such 
difficulty. There is no resemblance between the circumstances surrounding 
the issue of the bond in Feist’s case (supra) and those surrounding the issue 
of the bond now under construction. I am satisfied on the evidence that the 
gold clause was inserted in that limb of the provision as to payment which re- 
lates to payment in New York, not with any special reference to any possi- 
bility of the United States of America going off the gold standard, but as a 
customary clause in use in similar contracts in the United States of America for 
some 47 years, the practical operation of which was fully understood. There 
is no need to strain any of the language of the document, unless it be straining 
it first to imply a term that any small sum for the payment of which no gold 
coin was available should be discharged in silver or nickel coins of legal tender 
and to construe the expression “gold coin of the standard of weight and fine- 
ness existing on February 1, 1917,” as intending gold coin which would pass as 
legal tender under the statutes enacting that standard. I conclude, therefore, 
that the obligation of this bond is to pay in the United States in gold coin of 
that country equal in weight and fineness to that which was legal tender in 
February, 1917, and where the sum is too small to be so paid, then in silver 
or nickel coins of legal tender there. 

The provisions relating to payment in London are open to no doubt. There 
is nothing in the language of the bond to raise any difficulty asto them. The 
principal sum, stated to be 1,000 dollars, and the interest thereon, stated to 
be 51% per cent, are to be paid in London in sterling money at the fixed rate 
of 4.8614 dollars to the pound without any reference to gold coin at all. Even 
if I am wrong in the view which I have expressed as to the true meaning of 
the provisions of the bond relating to payment in the United States of Amer- 
ica, I cannot think that the parties could have intended that the fixed rate of 
exchange should be applied to anything but the nominal amount of the bond. 
If the provisions as to payment in the United States of America have the 
meaning contended for by the suppliants, they must have been inserted to 
guard against depreciation of the dollar. It would be strange, indeed, if a 
depreciation in the dollar should lead to the obligor having to pay more 
sterling, which might not have depreciated at all. Yet, on that construction, 
if the United States of America depreciated its dollar by 50 per cent and 
sterling remained as it was, the amount of undepreciated sterling payable 
would automatically be doubled. Such a construction is, to my mind, ob- 
viously untenable. So much for the true interpretation of the bond. 

The next question is as to the remedies, if any, to which the suppliants are 
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entitled. The present position is that the suppliants have been told that 
coupons for interest presented in London will be discharged only by payment 
in sterling of the nominal amount of the coupons in dollars at the prescribed 
rate of 4.8614 dollars tothe pound. This is, in my view, the true amount due 
on such coupons. No coupons have yet been tendered in the United States of 
America, and the principal sum due on the bond is not payable till February 
1, 1937, so that no actual breach has arisen of any obligation of the bond. 
To get over the difficulty thus created the suppliants have amended their 
petition to allege that an anticipatory breach of contract has been committed 
by His Majesty’s Government by the terms of a White Paper (Command 
document 4,388), and by a speech delivered by the Chancellor of the Ex- 
chequer in the House of Commons on July 21,1933. Neither the White Paper 
nor the speech can, in my view, be held to be an anticipatory breach of the 
contract in this bond. 

The material part of the White Paper is as follows. The first paragraph 
refers only to the issue and to the provisions for redemption and interest pay- 
ments and the place of payment. The second paragraph says: “Recent legis- 
lation in the United States has provided that any obligation expressed in gold 
or in coin or currency of the United States shall be discharged upon payment, 
dollar for dollar, in any coin or currency of the United States which at the 
time of payment is legal tender for public and private debts.” Paragraph 3: 
“It follows from the terms of the aforesaid legislation that payment of interest 
and repayment of principal under the existing bonds, if made in New York, 


can only be made in coin or currency which is at the date of payment legal 
tender in the United States for the discharge of debts—that is, in paper dollars 


and not in gold dollars.” The document goes on to say that in the very 
special circumstances which surround the particular case His Majesty’s Gov- 
ernment are making an offer to bondholders in substitution for the obligations 
of the bonds. The speech was to the same effect. 

Strictly, therefore, it is premature to decide what the rights of the bond- 
holders will be if they elect to present coupons for payment in New York or 
if they present their bonds there for payment in 1937. It might happen, 
though I am afraid it is unlikely, that before a coupon is presented in New 
York or before the bonds become payable the recent legislation of the United 
States of America relating to its currency may have been altered. The At- 
torney-General, however, said that he was not before the court on any techni- 
cality, and invited me to give my view as to the rights of bondholders on 
presentation of coupons or of the bonds themselves in New York while the 
legislation of the United States of America remains as it is at present. In 
such an event, the first question would be whether it would be practically 
possible, in view of Public Resolution No. 10, 73rd Congress, for the agent of 
His Majesty in New York to make payment according to the tenor of the 
bond. The answer to this question is not open to dispute—it would not be 
possible. The requisite gold coins are not in existence, as all such gold coins 
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have, with negligible exceptions, been called in and converted into gold bars, 
and similar gold coins are no longer minted. 

The next question is whether or no the impossibility arises in such a way as 
to discharge the obligation under the law of this country. That law was 
succinctly stated by Lord Sterndale, M.R., in Ralli Brothers v. Compaijia 
Naviera Sota y Aznar (36 The Times L.R. 456, at p. 457; [1920] 2 K.B. 287, 
at p. 291). Having stated the contention as to the charterers’ obligation in 
that case, he said: 


I think the clauses as to place of payment constitute part of the obliga- 
tion to pay, and are not merely instructions. The contract and obliga- 
tion therefore are to pay on delivery in Spain in cash—that is, Spanish 
currency—or approved bills at the charterers’ option. The simultaneous 
acts of delivery and payment are both to be performed in Spain, and the 
shipowners are a Spanish company. As I have shown, it was illegal in 
Spain to pay or receive more freight for imported jute than 875 pesetas 
a ton, and therefore the performance of the contract was illegal by the 
law of the place of its performance. In my opinion, the law is correctly 
stated by Professor Dicey in his work on the Conflict of Laws (2nd ed., 
at page 553) where he says: “A contract . . . is, in general, invalid in so 
far as ... the performance of it is unlawful by the law of the country 
where the contract is to be performed. .. . 


Lord Sterndale went on to cite the case of Jacobs v. Crédit Lyonnais (12 
Q.B.D. 589) and pointed to the difference between the two provisions. Re- 
ferring to Jacobs v. Crédit Lyonnais (supra), he said: 


The procuring or shipment of the cargo of esparto grass was not illegal 
but, by reason of insurrection and consequent Government prohibitions, 
had become difficult and perhaps impossible. There was no clause in the 
contract applicable to such a state of things, but it would have amounted 
in French law to force majeure, and it was attempted to introduce that 
exception of force majeure into the contract because it had to be per- 
formed in France. That is not at all the question which is raised here. 


He went on: 


I think on principle and on authority that the charterers are not bound 
to perform that part of the contract—that is, the payment of freight 
above the maximum allowed by Spanish law, which has become illegal 
by the law of the place of its performance. 


I turn, then, to consider whether the legislation of the United States of 
America has rendered it illegal for His Majesty’s Government, through its 
agent in New York, to pay according to the tenor of the bond, or has merely 
rendered it impossible as a practical matter to do so. The joint resolution of 
Congress already referred to makes it an offence for a debtor under a gold 
clause entered into before the coming into force of the resolution to honour it 
by payment in gold coin, and for the creditor to receive such payment. That 
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is agreed both by Mr. Eder and Mr. Mitchell. So that, unless the resolution 
can be held inapplicable to persons in the United States of America who are 
acting for a foreign Sovereign and to persons in the United States of America 
accepting payment from such an agent, the case falls within the decision of the 
Court of Appeal in Ralli Brothers v. Compajiia Naviera Sota y Aznar (supra) 
and the obligation to pay in New York is discharged. It is here that the 
difference between the views of the experts on the law of the United States of 
America arises, and I approach this part of the case with much diffidence. 
Mr. Eder was of opinion, based on what he considered to be the ratio decidendi 
of the Supreme Court in Norman’s case (supra) that the resolution should 
not be construed to apply to foreigners at all, the argument being that the 
resolution was only held to be constitutional because it would be unfair to 
make debtors pay in gold who could only collect their income in the new cur- 
rency. I do not agree that that was the ratio decidendi of the Supreme Court 
in Norman’s case (supra) and in so thinking I am supported not only by the 
opinion of Mr. Mitchell but by that of the Appellate Division of the Supreme 
Court of the State of New York. 

Mr. Eder and Mr. Coudert were strongly of opinion that in any event the 
resolution would not be construed to extend to a foreign Sovereign. Mr. 
Mitchell was equally positive that it would. To decide, where such experts 
differ and in a case where canons of construction are involved which are not 
employed by our own courts, is not an easy task. I can only choose between 
the conflicting views by considering the arguments respectively urged in sup- 
portofthem. Mr. Eder cited two decisions of the Supreme Court. The first 
was the Schooner Exchange v. M’Faddon (7 Cranch, 116). The other was 
The Apollon (9 Wheaton, 362). In the first case a citizen of the United States 
had had his ship seized in foreign waters by the French Government and 
converted by them into a man-of-war. It subsequently entered an American 
harbour as a French man-of-war, and its former owner tried to seize it and 
was not allowed to do so. This case seems to differ in toto from the present. 
The case of The Apollon (supra) was also quite different. She was a French 
ship destined to a Spanish port through the St. Mary’s River, over which the 
United States of America and Spain exercised an equal authority. The 
United States officials sought to compel her to enter at the United States cus- 
tom house, but it was held that the United States legislation invoked, though 
general enough in its language to cover the case, “must always be restricted 
in construction to places and persons upon whom the Legislature have author- 
ity and jurisdiction” (page 370). Then Mr. Eder contended that no statute 
of the United States would be held to operate so as to increase or diminish 
the obligation of a foreign Sovereign. This contention seems to me, with 
respect, to miss the point. The question here is not whether His Majesty’s 
Government is entitled to discharge a gold obligation by paying currency dol- 
lars; it is whether it is lawful for it to pay in gold coin. Mr. Coudert agreed 
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generally with Mr. Eder, and did not, in my view, carry matters any further. 

Mr. Mitchell gave as his view that the resolution did apply to the obliga- 
tions of foreign Governments whose obligations were payable in the United 
States in money of the United States. His reason for giving unrestricted 
effect to the language of the resolution was mainly that its declared policy 
could not be carried out unless it applied to all payments made in the United 
States of America. This appeals to me as a cogent reason. Suppose His 
Majesty’s Government possessed a sufficient number of gold coins current in 
the United States of America in 1917 to discharge these bonds and were to 
proceed to pay them out in New York. The recipients there would, as it 
seems to me, be doing an illegal act in accepting them, there being no ex- 
ception made to permit subjects to receive payment in gold; or, if they were 
not, a flood of gold coin would be let loose in the country. The immunity 
granted to foreign Sovereigns and their accredited representatives in the 
courts of this country rests not on any theory that acts which if done here by 
ordinary subjects would be illegal are lawful when done here by such persons, 
but on the theory that, not having submitted to the jurisdiction of our courts, 
they are not amenable to process here. I see no reason to doubt that the 
same is true in the United States of America. This coupled with the doctrine 
of extra-territoriality applied to foreign warships and embassies may explain, 
but does not justify, the notion sometimes held that the domestic laws of a 
country are not to be construed as applying to foreign Sovereigns or their ac- 
credited representatives when in its territory. 

The position may, I think, be tested by taking a hypothetical case. I sup- 
pose that, while Prohibition was in force in the United States of America, a 
foreign ambassador at Washington might have kept and consumed liquor in 
his embassy without running counter to the law. But suppose, further, that 
such a one set up a distillery in New York and proceeded, as agent for his 
Sovereign, to manufacture and distribute liquor broadcast in the United 
States of America, could it be imagined for a moment that such a course of 
conduct could be held by the courts of the United States of America, if it came 
before them, to be legal under the law of the United States? But if the sup- 
pliants’ contention that the statutes of the United States must always be con- 
strued as not applying to foreign Sovereigns or their agents even in relation to 
acts done on United States territory, the hypothetical action of the hypo- 
thetical ambassador would be legal. 

In my opinion, therefore, it would be illegal under the law of the United 
States of America for His Majesty’s Government to pay in gold in the United 
States of America. Indeed, the suppliants do not contend, as I understand 
it, that payment in gold would be legally possible. What they do contend is 
that the bond should be construed as an obligation to pay in currency an 
amount calculated to represent the same amount of gold as the specified gold 
coin would have contained and that there would be nothing unlawful in doing 
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that. If it were to be so construed, I agree: but, as I have already held, the 
obligation of the bond is not to be so construed. 

The result is, in my opinion, that so much of the bond as relates to payment 
in gold coin in New York has become void, leaving the obligation to pay in 
London at the fixed rate of exchange calculated on the nominal amount of the 
bond of full force and effect. 
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The Treaty of St. Germain. A documentary history of its territorial and 
political clauses. Selected and edited by Nina Almond and R. H. Lutz. 
Stanford University: Stanford University Press; London: Oxford Univer- 
sity Press, 1935. pp. xxx, 712. Index. Maps. $6.00. 
The fifth volume of the Hoover War Library Publications contains an in- 

troduction full of valuable bibliographical data, and a collection of 348 docu- 
ments relating to the Peace Conference and to the Treaty of St. Germain. 
In the main, these documents are restricted to Parts II and III of the Treaty 
of St. Germain (territorial and political clauses). Other interesting chapters 
concern the general negotiation of the Austrian treaty at the Peace Con- 
ference (pp. 25-86), and the specific questions raised in the negotiations with 
Austria in connection with the preamble of the treaty and with the Covenant 
of the League of Nations (pp. 235-271). A chapter on “Austrian Relief dur- 
ing the Treaty Negotiations” (pp. 87-111), while not necessarily pertinent to 
the subject-matter of the book, is probably justified in view of the eminent 
part which the founder of the Hoover War Library has played in relief activi- 
ties. Whoever has tried to inquire into the background of the intricate terri- 
torial and political set-up established at St. Germain knows the difficulties of 
hunting for dispersed materials in the most obscure corners. In carefully 
compiling numerous relevant documents on the subject, the editors of this 
volume have presented the student of diplomatic history and of international 
relations with a truly useful work. 

Judged by any ordinary standards, the volume under review is an excellent 
collection of source material. It should be remarked, however, that its use- 
fulness could have been considerably increased by the addition of a few essen- 
tial features. The international lawyer will be shocked at finding the general 
chapter referring merely to the ratification of the Treaty of St. Germain by 
Austria. If ratification of the treaty was at all to be included in the scope 
of the volume, the editors should have reproduced, or at least indicated, the 
documents referring to ratification by all parties. 

The editors of the volume made undoubtedly a painstaking and exhaustive 
study of all available materials. They obviously had to exercise their judg- 
ment in choosing those documents which were to be published. The reviewer 
believes that this choice was made, on the whole, in a very satisfactory man- 
ner. But many relevant documents had to be eliminated. A future student 
interested in details will have to hunt for the documents excluded from this 
volume, and this in conditions which will probably compare unfavorably with 
those under which Miss Almond and Mr. Lutz were able to work. This ob- 
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servation is made with a view to future volumes of the Hoover War Library 
Publications. The research done in connection with these volumes is pre- 
sumably exhaustive. The documents reproduced are inevitably a selection, 
and therefore incomplete. If to the text of selected documents a register 
of all available documents were to be added, the value of the series to the 
serious student would be tremendously increased. BENJAMIN AKZIN 


Theodore Roosevelt and the Japanese American Crises. By Thomas A. 
Bailey. Stanford University: Stanford University Press, 1934. pp. x, 
353. Index. $3.00. 

This book is described as ‘‘an account of the international complications 
arising from the race problem on the Pacific Coast.” It is a careful review of 
American diplomacy dealing with Japan during the years 1905-1909. The 
author’s first sentence is: “Our story is one of race prejudice.”’ No one can 
deny that race prejudice is one of the important elements of the problem 
under discussion. President Theodore Roosevelt, when the problem was 
first presented for his consideration, seemed to regard it as nothing more than 
a foolish matter of race prejudice, but, as the crisis developed, “‘he came to 
the point where he was willing to admit that the Californians, as well as the 
Canadians and other whites in the Pacific, were right in opposing mass im- 
nigration from the Orient; that economic and social problems of a most seri- 
ous nature inevitably arise when East and West meet in numbers’’ (p. 327). 
The author also points out (p. 4) that ‘the antipathy of certain Californians 
to the Japanese was not based alone upon differences of race. Organized 
labor, which already professed to feel the pinch of Japanese competition and 
which feared a lowered standard of living, was quick to espouse the cause of 
exclusion.”” The economic questions are the more important, as we are 
realizing today when, not only the labor unions, but the manufacturers also 
are dreading Japanese competition. Race prejudice is wholly irrational and 
difficult to eradicate, but economic questions are readily adjusted by a ra- 
tional consideration. 

The matters treated in the volume are the public school order of 1906, 
which the President regarded as “‘a wicked absurdity,” coolie immigration, 
particularly migration from Hawaii to the mainland, the “Gentlemen’s 
Agreement” of 1900 and that of 1907, and the visit to Japan of the U. 8. 
Fleet. The President relied strongly upon the Gentlemen’s Agreement, 
“under which he believed that Japanese immigration was decreasing, as well 
as the total number of Japanese in the United States” (p. 319). Yet at 
times he was disturbed by statistics, showing an increase in the number of 
Japanese immigrants in May and June, 1907, over the figures for the same 
months in 1906 (p. 233). The Canadian Commissioner, too, gave him cause 
for anxiety by convincing him “that the Japanese officials had over-issued 
two or three times the number of passports which they claimed they were 
issuing” (p. 271). President Theodore Roosevelt believed in “the policy of 
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speaking softly and carrying a big stick’”’ (p. 302). Like the present Presi- 
dent Roosevelt, he regarded a strong navy as necessary to the preservation 
of peace. 

The volume under review is provided with an excellent bibliographical list 
and with an adequate index. Although the contents relate chiefly to ques- 
tions of concern in 1905-1909, the discussion is of present-day interest as well. 

EK. T. 


The Diplomacy of the American Revolution. The Foundations of American 
Diplomacy, 1775-1823. Vol. I. By Samuel Flagg Bemis. New York: 
D. Appleton-Century Co., 1935. pp. xiv, 293. $3.50. 


When, on the 2d of May, 1778, the treaty of alliance with France was laid 
before the Continental Congress, the event was hailed with undisguised joy; 
for despair had given place to hope. A few members of Congress there were 
who presently voiced fears lest the alliance lead to American entanglement 
in European affairs; yet neither then nor afterwards does Congress appear 
to have been aware of the extent to which the American contest would, to the 
last stroke of the pen, be involved in the tortuous game of European politics. 
In this work Professor Bemis has unraveled the tangled threads of that Euro- 
pean diplomacy in which American independence was so vitally involved, and 
has done so in a manner that is both lucid and convincing. 

The earlier chapters of the book set forth comprehensively but with all 
needed clarity the historical background and the elements of the European 
scene into which the United States had been unwittingly plunged. The motive 
for the alliance on France’s part, as it is now revealed, was simple enough. 
Choiseul, the French Minister for Foreign Affairs, determined to undo the 
prostration of his country, consequent upon the peace of 1763, planned and 
waited; but the opportunity for which he waited did not come to him; it came 
to Vergennes, who, in 1774, took up the task where Choiseul had left off. 
Vergennes perceived in the American affair a means of retrieving the position 
of France in the European balance, and, beginning with secret aid, advanced 
quickly to an open alliance the moment that the Americans gave promise of 
success. 

Intermediate chapters of the book are concerned with unraveling the skein 
of complications with European Powers in which Vergennes found himself 
then or soon afterwards involved in consequence of the alliance with the 
United States. In particular, there was the difficult problem of reaching 4 
satisfactory understanding with Spain; for, besides Spain’s American inter- 
ests, that country had a cherished chestnut, namely, Gibraltar, in the Euro- 
pean fire, and fain would have the assistance of France in rescuing it. In 
the sequel, American independence barely escaped going on the rocks. The 
neutral Powers, with their “Armed Neutrality,” likewise created for the 
United States and for the alliance vexing complications, to the exposition of 


whic 
unus 
esca 
of tl 
| the 
It 
Ber 
ma 
accc 
som 
sta 
ica 
Ray 
of t 
ont 
abu 
80 ( 
the 
lon; 
bre 
it 
tro 
knc 
pr 
eag 
ma 
st 
th 
U 
ch 
T 
ye 
B 
ca 
re 
in 


e 
e 
d 
e 
n 
d 
f 


BOOK REVIEWS 341 


which Professor Bemis devotes several illuminating chapters, enriched by his 
unusual knowledge of the sources. Again it is to be noted that the Americans 
escaped being “tricked” out of their independence only through the failure 
of the Austro-Russian mediation, and that that failure was primarily due to 
the obstinacy of George III. 

It is, however, in his treatment of the peace negotiations that Professor 
Bemis has made his most distinctive contributions. He has had access to 
many documents in European archives not hitherto known or used, and has 
accordingly been enabled to clear up a number of mooted points and to start 
some tenacious theses toward the discard. Old questions like these, for in- 
stance, have been answered: How did Canada come to fall out of the ““Amer- 
ican apple-cart’”? What was the purpose of the mysterious missions of 
Rayneval to London? What was the real attitude of Vergennes in the matter 
of the western boundary? Some of Professor Bemis’s conclusions, reached 
on the basis of documentary evidence, deserve especial mention: that Jay was 
abundantly justified in his suspicions of Vergennes; that Vergennes was not 
so displeased as he professed to be over the separate negotiations between 
the American commissioners and those of Great Britain; that, contrary to the 
long-accepted view that Franklin was reluctantly induced by his colleagues to 
break the instructions of Congress to follow the advice of the French minister, 
it was Franklin who “had been the first to take the path which all presently 
trod”; and, finally, that “the historian now privileged to read documents un- 
known to the members of the Continental Congress can have nothing but 
praise for the work of their plenipotentiaries at Paris.” 

By and large this volume is the product of a ripe scholarship and will be 
eagerly welcomed by all students of the American Revolution and of diplo- 
matic history. EpMmunD C. BuRNETT 


Guide to the Diplomatic History of the United States, 1775-1921. By Sam- 
uel F. Bemis and Grace G. Griffin. Washington: Govt. Printing Office, 
1935. pp. xvili, 979. $2.50. 

As the authors state, this work is not intended to be a bibliography in the 
strict sense of the word, but a guide to enable the reader to get in touch with 
the large quantity of material now available for the diplomatic history of the 
United States. Part I is devoted to bibliographical chapters, topically and 
chronologically arranged, and Part II contains “Remarks on the Sources.” 
The authors bring the bibliographical chapters of the guide to a close in the 
year 1921, but they indicate that Langer and Armstrong’s Foreign Affairs 
Bibliography covers the period from 1919-32. The student is thus supplied 
with two valuable aids which bring him almost up to the present time. In 
cases where special bibliographies exist, the attempt has not been made to 
repeat their contents—as, for example, in the case of the Monroe Doctrine, 
In regard to which the guide contains references to only the most important 
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works. Text-books also are not cited except in particular cases. The Dic- 
tionary of American Biography has rendered unnecessary any extensive cita- 
tion of American biographical works, except where biographies have been 
published since the appearance of the sketches in this latter. 

A very ingenious method has been employed to save space. Each title 
when first entered in full is given a serial number, printed in bold-face type, 
and later cross-references are made by use of this number with a short title 
or the name of the author. These cross references can be readily identified 
by consultation of the “Author Index.” 

At the beginning of each chapter is found a guide classification of subhead- 
ings, and under each of these subheadings a list of the “Bibliographical Aids,” 
followed by that of the “General Works,” followed again by a list of the 
“Special Works,” followed by a list of the “Printed Sources,” followed by 
“MSS.: Suggestions,” and finally by “Maps: Suggestions.” Not in every 
case, of course, are as many subheadings listed. 

This carefully planned and admirably executed guide, which will save 
students so many laborious hours of difficult research, must inevitably meet 
with an enthusiastic reception from scholars and all others who have occasion 
to investigate the background of our diplomatic relations. The work is not 
only a monument to the authors, but a credit to the Library of Congress, and 
justifies the acknowledgment which the authors make in the preface, “To 
that organizer of opportunities, Dr. Herbert Putnam, Librarian of Congress.” 

ELiery C. STOWELL 


The Causes of the World War. An Historical Summary. By Camille Bloch. 
Translated from the French by Jane Soames. London: Allen & Unwin, 
1935. pp. 224. Bibliography. Notes. Index. 7s. 6d. 


In 165 small octavo pages, and in the simple language of this English version 
of the French original, Professor Bloch traces the successive steps by which 
the Great Powers of Europe approached or were dragged into the vortex of 
war. With remarkable skill the author has been able to condense an enor- 
mous amount of material without sacrificing the relative significance of the 
many important events. The just estimate of these events is necessarily 
based upon the concurrent and supporting proof of hundreds of official docu- 
ments drawn from the secret archives of certain of the States involved in the 
conflict, supplemented by hundreds of autobiographical volumes in which the 
writers have borne witness to the events in which they participated. As 
Directeur de la Bibliothéque et du Musée de la Grande Guerre, Professor 
Bloch was well situated to study all of these sources and to discover the truth. 

Brief and important references in the appendix support the statements and 
the successive conclusions which summarize the situation as it existed at each 
juncture of the pre-war negotiations. It is an interesting fact that all of this 
testimony comes to justify substantially the same conclusions as those which 
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were apparent to a contemporary critic who was willing to make an objective 
examination and to piece together the garbled and fragmentary documents 
and statements issued by foreign offices and officials of the interested govern- 
ments prior to the outbreak of war or shortly thereafter. 

In a few instances, M. Bloch does not seem to have preserved impartial 
objectivity. For example, when he discusses the Russian mobilization, he 
attempts to show that Germany need not have declared war in consequence. 
It may be true that Germany could have waited two to four days until she 
had completed her mobilization before the actual declaration was made. 
But this is not significant because the moment that Russia declared general 
mobilization, the die was cast and Germany could not then have avoided 
recourse to war, even though the declaration might have been slightly de- 
layed. Hence Germany is seen to be responsible and deserving of criticism 
not because she declared war on Russia, but because she so acted as to arouse 
the reasonable apprehensions of Russia and to justify the conclusion that 
Germany and Austria were determined upon war. 

Professor Sidney B. Fay, in his authoritative work The Origins of the World 
War, has made an exhaustive study of every phrase of this question and shows 
that the Russian militarists impeded the efforts of Sazanov and the well- 
intentioned Tsar to avoid any step which would interfere with the efforts to 
secure a peaceful settlement. Yet we must admit that Germany’s conduct 
did give Russia reasonable ground for apprehension—even for recourse to 
preventive action. And this brings the blame for the causal act home to the 
German Government. The causal act which more than any other was re- 
sponsible for the dire outcome was undoubtedly the uncompromising conduct 
of the German Government. For Germany need not have thwarted and 
rendered nugatory the efforts of the other Powers to check the provocative 
action of Austria. As for Austria, the fact that she had been subjected to 
extreme provocation does not suffice to exonerate her for the fatuous and un- 
principled course of her Foreign Minister. She also must share in the re- 
sponsibility for the consequences. 

The author does not perhaps agree with Professor Fay who deprecates 
“efforts to assess by a precise formula” the complicated question of deter- 
mining the relative responsibility of the States concerned. If the Germany of 
this later generation is willing to let the dead past bury its dead, the matter 
is one of academic interest only, but if the ideals and conduct of the Kaiser’s 
government are still cherished and defended by the present Nazi régime, the 
question becomes one of vital importance for the preservation of peace in the 
present danger of another possible assault upon it. However much we may 
regret the selfish imperialistic aims of the Great Powers in the years preceding 
the War, one who studies the evidence can hardly escape the conclusion that 
the Kaiser’s government must bear the major portion of the responsibility and 
blame for the greatest political disaster that has ever overtaken mankind. 
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Theodor Wolff, in his recent volume The Eve of 1914, quotes Bethmann- 
Hollweg as saying to him in 1915, “When one comes to the question of the 
responsibility for this war, we must candidly admit that we have our share 
of it.” 

Although Professor Bloch would seem to have shown a certain bias in a few 
places, the treatment as a whole is fair and moderate in tone. His study will 
stand as a very readable and concise statement of the French viewpoint and 
a criticism of German diplomacy that failed when ministers of even mediocre 
ability must have foreseen that the course Germany adopted would make 
failure inevitable. World peace has more to fear from incompetence than 
it has from sinister designs. ELurry C. STOWELL 


Can We Be Neutral? By Allen W. Dulles and Hamilton Fish Armstrong. 

New York: Harper & Bros., 1936. pp. viii, 191. Index. $1.50. 

It is stated in the preface to this book that its purpose is “to give the pros 
and cons of the various courses open to this country” by which it can avoid 
being drawn into wars begun by other countries, “viewing these in the light of 
past experience, in their relation to the larger problem of world peace, and 
above all with reference to their practicability and expediency.” Defining 
neutrality simply as “that policy which a country at peace adopts toward 
countries at war,” they disclaim any intention of dealing with the subject in 
its historical or legal aspects as a status defined by international law. 

After summarizing our neutrality policy during the Napoleonic and World 
Wars, they proceed to analyze and evaluate the Congressional resolution of 
August 24, 1935, and the proclamations of the President issued in pursuance 
thereof. They also set forth what in their opinion should be the principal 
features of a sound permanent neutrality policy for this country. In the 
first place, it should be framed after careful study and not hastily with refer- 
ence to a particular war after it has become imminent or already broken out. 
They point out that a nation should prepare for neutrality as it prepares for 
war and that we were not so prepared when the World War broke out in 1914. 
Again, a sound policy of neutrality should be flexible; that is, a certain dis- 
cretionary power should be vested in the President, for example, to determine 
whether an arms embargo would in a particular situation promote the inter- 
ests of the United States and at the same time the general peace. Our action 
in each case should be determined in the light of the particular circumstances 
of that case and not rigidly fixed in all its details by statute. 

In this connection we should keep in mind the purpose which is sought 
to be accomplished by an embargo, whether it is intended to keep us out of a 
war or to prevent a war between others or to stop one already begun. In the 
one case an embargo might be useful, whereas in the other it might not be. 
The authors favor restricting American travel on the ships of belligerents, a0 
embargo on the sale and exportation of arms to belligerents (although there 
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are disadvantages in making it mandatory in all cases), and a prohibition of 
public loans to belligerents. The principle “trade at your own risk” ought 
likewise to be a permanent part of our neutrality policy, but there should be 
limitations on that principle, otherwise our commercial rivals might drive our 
trade from the seas and replace it with their own. The proposal that neutrals 
should limit their trade in key war materials with belligerents to the pre-war 
level, the authors approve as sound in principle but they fear that the practi- 
cal difficulties in the way of its application are too serious to make it feasible. 

At the outset they point out that the advantage of neutrality is something 
which the American people must be prepared to pay a price for; it cannot be 
had merely by wishing for it and declaring themselves in favor of it. 

In the opinion of the reviewer this little book is replete with sound sugges- 
tions based upon common sense and experience, and it is to be regretted that 
instead of the somewhat half-baked legislation which has recently been 
enacted by Congress we cannot have a policy which embodies more of the 
ideas which the authors have proposed. JAMES WILFORD GARNER 


Cases on International Law. (National Case Book Series.) By Charles G. 
Fenwick. Chicago: Callaghan & Co., 1935. pp. xxiv, 815. Index. 


Professor Fenwick’s recent collection of cases will be welcomed by students 
and teachers as a companion to his valuable treatise on International Law 
(2d ed., New York and London: Appleton-Century, 1934). It will be espe- 
cially suitable for the use of those who have found their classes overwhelmed 
by the mass of materials in the more bulky case books, when supplemented by 
a text. 

The selection of cases has been carefully made with a view to illustrating 
“those aspects of international law which are met with in controversial cases 
before domestic courts.” Of the 186 cases which make up the collection 
(there are 260 in Hudson, Cases on International Law; and 190 in Dickinson, 
Law of Nations) , 156 are drawn from domestic sources, American and British; 
the remaining are taken from decisions of international tribunals (65 in Hud- 
son; 24 in Dickinson). ‘The omission of decisions from Continental jurisdic- 
tions, of diplomatic correspondence, and of treaty and statutory provisions, 
which so much enhanced the value of the case books of Hudson and Dickinson, 
is, the reviewer believes, a loss which can only partially be made up through 
the collateral use of a treatise. Eleven cases decided since June, 1929, the 
date of publication of the above-mentioned works, appear in the present col- 
lection, including such important cases as United States v. Flores (1933), 289 
U.8. 137, Factor v. Laubenheimer (1933) , 290 U. 8. 276, Cook v. United States 
(1933), 288 U. S. 102, and the advisory opinion of the Permanent Court of 
International Justice in the Austro-German Customs Union case. Of the 175 
cases drawn from the period before 1929, 49 also appear in both Hudson and 
Dickinson; 50 appear in Hudson alone, and 34 in Dickinson. It is impossible 
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to secure general agreement as to the selection of cases, but it seems that such 
a valuable decision as that of the Judicial Committee of the Privy Council 
in re Piracy Jure Gentium, L. R. [1934] A. C. 586, should have been included 
in the section on “Suppression of Piracy,” and that the cases on recognition 
should have included decisions rendered since the establishment of diplomatic 
relations between the United States and the U.S.S.R. (perhaps Vladikav- 
kazsky Ry. Co. v. New York Trust Co. (1934), 263 N. Y. 369). 

It would seem to the reviewer that the task of compiling adequate source 
materials for both the law school and literary college classes in international 
law is an impossible one. A collection of adjudicated cases, drawn almost 
wholly from American and British sources, may meet the limited objectives 
of the professional student of law; it falls far short of the purposes of the 
course in international law offered in departments of political science: to 
provide a general knowledge of the entire field, including those subjects which 
are not susceptible of judicial determination. If the law student is almost 
exclusively interested in the interpretation and application of international 
law by the Supreme Court of the United States, the student of political science 
should have an equal interest in the interpretations of the Reichsgericht, the 
Cour de Cassation, or the Permanent Court of International Justice. The 
time is ripe for the preparation of a source book for the sole use of the literary 
colleges, based consciously upon the recognition of a divergence in aim, and 
hence in method and approach, between the two types of courses in interna- 
tional law now given in this country. This is not to deny the value of a case 
book of the present type as an indispensable aid to the study of international 
law in the general university course. Professor Fenwick’s collection, if some- 
what limited in scope (and its restricted purpose is clearly stated in the 
preface), is admirable from the point of view of judicious selection and logical 
arrangement. 

Many will consider that the editor has unduly restricted the space allotted 
to disputes, war and neutrality. Out of a total of 805 pages, only fifteen are 
devoted to “Arbitral and Judicial Procedure for the Settlement of Interna- 
tional Disputes,” twenty to “Forcible Procedure Short of War,” and 138 to 
war and neutrality. Although these subjects may be on the very periphery 
of the legal sphere, they cannot be relegated to a position of such minor rela- 
tive importance without incurring the danger of creating false notions as to the 
role still played by force in the relations of States. LAWRENCE PREUSS 


Neutrality. Its History, Economics, and Law. Vol. I: The Origins. By 
Philip C. Jessup and Francis DeAk. New York: Columbia University 
Press, 1935. pp. xviii, 294. Index. $3.75. 

This is the first of a series of four volumes prepared under the auspices of 
the Columbia University Council for Research in the Social Sciences. The 
present volume traces the beginnings of a law of neutrality in the 14th and 
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15th centuries and its development as reflected in treaties and practice 
throughout the later centuries; the origin and development of the law of 
contraband, blockade, and capture; the procedure of visit, search, and capture 
at sea; the institution of prize courts and prize court procedure and the growth 
of the idea of neutral duties. It is based upon a careful study of treaties and 
other documentary source materials. Altogether it constitutes a very credit- 
able example of historical research. If the succeeding volumes attain the 
same high standard which is set by the present volume, we shall have a history 
of neutrality which will not only be a valuable contribution to the literature 
of history, but one which ought to serve a useful purpose at this time when 
traditional conceptions of neutrality are undergoing radical change and the 
world is searching for a new system which will not only be more just to both 
belligerents and neutrals but which will make it easier for States which desire 
to avoid being drawn into wars between other States to achieve that object. 

The authors show that the classical rules of neutrality go back much fur- 
ther than Lord Stowell, that in fact the problems which he had to face were 
by no means new or novel, and that his decisions did not therefore blaze new 
trails. In reality both the word and the idea which it connotes date back to 
the 14th century, and in the early part of the 17th century the conception of 
the status of neutrality was generally recognized, even if it was ill-defined, 
particularly in respect to neutral duties. The rules generally accepted were, 
however, as they still are, the results of compromise and experience rather 
than of logic. The development of a law of neutrality was retarded by certain 
institutions and ideas such as feudalism, the teachings of the church that a 
Christian prince could not be neutral vis-a-vis an infidel belligerent, and the 
doctrine of the distinction between a “just” and an “unjust” war which held 
that no State could adopt a neutral attitude toward a belligerent who was 
waging an “unjust” war. But there were, on the other hand, influences which 
favored the development of the idea of neutrality, such as the growth of mari- 
time commerce following the age of discoveries, the influence of merchants 
who led their governments to protest against the interference on the part of 
belligerents with their trade, the general assumption by governments of the 
duty to protect their citizens abroad, and the building by States of regular 
navies, etc. 

In an illuminating chapter on contraband, the authors discuss the origin of 
the idea and its development in the 16th and 17th centuries, and the status 
of the law and practice in the middle of the 18th century, particularly as it 
was reflected in treaties. The principal difference between the status of the 
question in the latter part of the 16th century and the second decade of the 
20th was that in the latter age the precedents had so multiplied that both 
belligerents and neutrals were able to invoke more authority in support of 
their claims. 

A chapter on blockade traces in similar fashion the origin and development 
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of the law on that subject, and particularly the requisites of a legally valid 
blockade. The authors point out that it was somewhat remarkable that until 
the end of the 18th century violation of a blockade did not apparently form 
an independent ground for condemnation by a prize court. 

Other chapters deal in turn with the origin and development of the law of 
capture of enemy property; the procedure of stopping, visiting, searching 
and taking in for trial of neutral vessels; early prize court procedure and the 
concept of neutral duties with special reference to the obligation of neutrals 
to prevent unneutral acts within their territorial jurisdiction. In view of the 
controversy between the United States and Great Britain during the World 
War regarding the practice of British prize courts in admitting extrinsic 
evidence, the discussion of the origin of the rule which required a ship to be 
condemned only “out of her own mouth” is particularly interesting. The 
authors point out that from early times a British prize court could make an 
order for further proof under which extrinsic evidence could be admitted, and 
that such orders were not infrequently made. 

As to the right of search, that was generally recognized from the beginning, 
although there were occasional protests against the manner in which it was 
exercised, and this led to the incorporation in many treaties of provisions 
regulating the procedure of search. 

As to the law which prize courts applied, the authors point out that while 
they were national tribunals in their origin and organization, they lived up 
fairly well to the tradition that they applied international law. But neutral 
claimants were not always “safe” either in the hands of British or Continental 
prize courts. 

The other three volumes, which have now appeared, will be reviewed in a 


future issue of the JouRNAL. 
JAMES WILFORD GARNER 


Volkerrechtlicher Schutz der friedlichen Personen und Sachen gegen Luftan- 
griffe. Das geltende Kriegsrecht. By Alex Meyer. K6nigsberg and 
Berlin: Ost-Europa-Verlag, 1935. pp. viii, 257. Rm. 12. 

The author, who gave us in 1909 one of the earliest studies on the law of air 
warfare and who published in 1931 one of the earliest studies on neutrality 
in air warfare, presents in this book a survey of the rules relating to the pro- 
tection of peaceful persons and things against aérial attacks, under the laws 
of war actually in force. The analysis is restricted to aérial attacks against 
peaceful persons and things of the belligerent parties and within their terri- 
tories or over the high seas; it does not deal with the problem of aérial attacks 
injuring neutral persons or things, or made in neutral territory. 

The study of the problem makes it necessary for the author to survey great 
parts of the laws of war in general. A long and interesting discussion is 
devoted to the “military objective,” this being the central conception of air 
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warfare. The author analyzes in detail what persons and things are to be 
considered “peaceful.” The problem of an absolute protection (elimination 
of war, complete prohibition of air warfare or aérial bombardment) is fol- 
lowed by a discussion of a limited protection (rules of aérial bombardment, 
norms delimiting the theater of war, “war zones” on the high seas, prohibition 
of chemical and bacteriological warfare). The problem is finally studied 
from the angle of the doctrine of necessity and of the law of reprisals. 

The author makes full use of all the materials and literature and takes the 
newest developments well into consideration. His conclusions are rather 
pessimistic and to the effect that positive international law affords only a very 
limited protection. He is even very skeptical as to what can be done de lege 
ferenda and, therefore, advocates passive protection and active defense 
against aérial attacks. Joser L. Kunz 


Neutrality and Peace. By Nicholas Politis. Translation by Francis C. 
Macken. Washington: Carnegie Endowment for International Peace, 
1935. pp. xiii, 99. 

This is an English translation of lectures delivered at the University of 
Salamanca in 1933, and first published in French. The distinguished author 
is equipped both by scholarly knowledge and by experience to deal with the 
subject; and his succinct style enables him to pack the 99 pages full with his- 
torical perspectives and with practical understanding of this difficult modern 
problem. He does not emphasize the moral aspects, though on the title page 
is found a quotation from Loysel: “Qui peut et n’empéche péche.” 

The “duel to the death” between neutrality and war, inevitably bound 
together but inevitably doomed to fight each other, is described in short 
strokes of the pen which bring the significant features in the development out 
of the mass of historical and technical detail. In this struggle, the neutral 
suffered much, but was aided by the rising forces of economic interdependence. 
Toward the end of the 19th century the belief began to appear that it was 
war, rather than neutrality, which derogates from the common right. The 
World War showed what a precarious thing neutrality is, and the community 
of nations was prepared to abandon it; the failure of the League of Nations 
to become universal, however, made it impossible to do more than abandon 
it in principle. In practice, neutrality has not entirely disappeared. 

From this point on, the attitude of the United States becomes important to 
the discussion. Its persistence in traditional neutrality was an insurmount- 
able obstacle, but there was hope in its adherence to the cause of peace through 
justice and law. This led to the Kellogg Pact, which, by condemning war, 
condemned also neutrality. Uncertainty as to the attitude of the United 
States now paralyzes the League of Nations, and leads States to reserve 
neutrality in some situations. This is illustrated by the Argentine Anti-War 
Pact, whose signatories are sufficiently interested to try to prevent war be- 
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forehand, but not enough to try to end it when it starts. From another angle, 
the Danish proposal at the Seventh Conference on International Studies 
would suppress war instead of neutrality; neutrals would not be obligated to 
use force against an aggressor, but to obstruct the belligerents through eco- 
nomic and juridical means. Thus new facets to the problem of neutrality 
are appearing. 

‘“‘War can be made impossible only as the result of a sort of general insur- 
ance against war, by means of a system of collective security based upon the 
loyal acceptance of the consequences flowing from the outlawry of war.” 
States hesitate to accept these consequences, especially the United States and 
England, but they are being forced to do so through international solidarity. 
An international police force is necessary; but “States should not, any more 
than individuals, be allowed to take the law into their own hands unless the 
social organization does not offer them the means of otherwise safeguarding 
their rights or satisfying their just aspirations.” 

Certain jurists, M. Politis remarks, are dazzled by the long past of neutral- 
ity and the documents in which it is recorded. A very small number in this 
country are so deceived; they, and statesmen who recognize that important 
changes are taking place in international life and that this nation must adjust 
itself to these changes, will find this book of much assistance to them. 

Crype EaGLeton 


The Manchu Abdication and the Powers, 1908-1912. By John Gilbert Reid. 
Berkeley: University of California Press, 1935. pp. xx, 497. Index. 
$5.00. 

This book will make little appeal to the general reader, but for the serious 
student of modern diplomacy its value is great. In 313 pages of text the 
author has given a minutely detailed account of the five years under review. 
Citations and notes cover more than 100 additional pages. The subject is 
treated chronologically in 14 chapters, with an additional chapter entitled 
“Summary and Conclusion.”’ The bibliography though small is selected 
with rare discrimination. It includes only works cited in the notes. 

The space limitations of this review preclude anything approaching an 
adequate summary of Mr. Reid’s study. In brief it may be said that he 
carries one through the complicated diplomacy which in a sense began with 
the Root-Takahira notes of 1908, and included the troubled history of the 
Hukuang railway agreement, Willard Straight’s Chinchow-Aigun railway 
agreement, the Russo-Japanese entente in Manchuria, the inept Knox 
neutralization proposal, the suggested currency loans to China, the jealous- 
ies of the rival banking consortiums, and the final collapse of the dynasty 
through these and internal causes. 

Mr. Reid has given the most satisfactory account yet to appear in English, 
of the Straight-Knox plans in Manchuria designed to “smoke out Japan.” 
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A clear contrast is drawn between the Roosevelt-Root “realistic” policy, 
and the Taft-Knox “legalistic” policy. Although on the surface the United 
States appeared as the champion of China, Mr. Reid concludes that: ‘‘Where 
Peking experienced a conflict of views, Washington did not help to overcome 
the conflict, but rather accentuated it by a very ‘legalistic’ interpretation of 
treaty rights. In a crisis, either domestic or foreign, directly resulting from 
American diplomacy, Peking received no concrete assistance from Washing- 
ton” (p. 310). 

Contrasting with the American policy, Mr. Reid finds that Japanese 
policy held to the view that: ‘Political reforms would lead to revolution and 
disorder, if a deliberate preparatory period were not allowed; and foreign 
loans would cause unrest and jealousy. To counteract reforms, Tokyo ad- 
vised caution; and, to counteract the consortium, the Japanese offered 
separate loans and opposed foreign financial ‘control’ features” (p. 306). 

As to Germany in this period the author concludes that: ‘William II had 
always been anti-Japanese and used the threat of a powerful Japan to induce 
Washington, London and St. Petersburg to codperate with Berlin on behalf 
of Peking” (p. 304). 

The Manchu’s dynasty failed to please either the Powers or its own prov- 
inces, and when abdication became inevitable it was without friends. 

H. 


Civilization and the Growth of Law. By William A. Robson. New York: 
The Macmillan Co., 1935. pp. xv, 354. Index. $3.00. 


The author engagingly avows that he had an “irresistible desire” to write 
this book and that it had been a “fascinating and refreshing experience.” 
The reader will find eloquent evidence of this experience as he accompanies 
Dr. Robson in his bold adventure. The author announces that “the object 
of the present work is to depict the interactions between people’s ideas about 
the universe on the one hand and the law and government of mankind on the 
other. I have endeavored to show how legal and political institutions have 
been influenced by magic, superstitions, religion, and science; and how these 
great forces have in turn been influenced by the law. The essential aim 
throughout has been to present a synthesis.” And he adds that “It is essen- 
tially an experimental study in the borderland between law, sociology, 
political science, and certain other sciences.” 

This certainly may be termed a “large order,” and—to continue the jargon 
—the author has “delivered the goods.” Under the main headings, The 
Origins of Law, The Law of Nature, and The Nature of Law, he presents a 
graphic picture of the evolution of law as evidenced by customs, codes, and 
systems of jurisprudence. He has cited effectively, though sparingly, the 
great jurisconsults of all time to support his main conclusion that law is 
much more than a legislative enactment, than a sovereign command, than 
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the clever product of man’s reason, that it is identified with the very basic 
law and order of the universe itself. He nobly maintains: 

To discover by the light of reason a substratum of ultimate and un- 
changing truth, and to know, again by reason, that it would stand for all 
time impregnable against the assaults of reason; such was the aim of 
the ancient Greek philosophers who lived and held their discourse more 
than two thousand years ago. Such is still the aim of those who hold 
aloft the torch of reasoned thought today. (p. 272.) 

Without losing himself in theoretical abstractions, Dr. Robson, by a process 
of simple exposition and reasoning, has succeeded admirably in rehabilitating 
the Law of Nature as the fons origens of all law, and particularly of the law 
of nations. He has rescued “natural rights” from the hands of mystics and 
sentimentalists and enthroned them where the great philosophers and jurists 
originally placed them, namely, in that pure dynamic Reason which is the 
common possession of all mankind. He reinforces the contention of 
Pufendorf that “the fundamental Law of Nature is that every man shall 
cherish and maintain sociability to the utmost possible extent. From this it 
follows that all things which necessarily and universally promote that 
sociability are understood to be ordained by natural law and all things which 
impede and destroy it are forbidden. The laws which indicate how people 
shall conduct themselves so as to conduce to sociability are natural laws.” 
(p. 230.) 

At a critical period in civilization when law is viewed mainly as legislation, 
when arbitrary government is sustaining the Austinian concept of law as 
“command and obedience,” when the legal experts think they can index and 
codify law into coherent systems, it is surely “refreshing” and salutary to be 
reminded that law finds its primal source in the need of men, as rational 
members of a rational universe which is controlled by law, for what St. 
Augustine defined to be as its end pax omnium rerum, tranquillitas ordinis. 

If it be true that “order is heaven’s first law,” the profound task of all 
honest students of jurisprudence must be to search out and understand those 
basic principles of law and order that underlie and determine all human 
relationships. Great jurisconsults like Roscoe Pound have long been 
insisting that the study of law should embrace historical, analytical and 
philosophical methods. It is time that this injunction were respectfully 
heeded in order that our jural inheritance should be preserved from utter 
confusion and annihilation. Dr. Robson has rendered a memorable service 
in this respect and his book should be read with the same “irresistible desire” 
that constrained him to write it. Puitip MarsHALL Brown 


American Neutrality 1914-1917. By Charles Seymour. New Haven: Yale 
University Press, 1935. pp. vii, 187. Index. $2.00. 
This little collection of essays by an eminent historian constitutes a brief 
for the thesis that the United States entered the World War because of the 
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German submarine campaign, “the one cause which if removed would have 
left us at peace.” (p. 171.) One can not escape the conclusion that it is a 
reply brief particularly to The Road to War by Walter Millis. Professor 
Seymour could hardly agree with Mr. Millis’s appraisal of Colonel House; he 
disagrees also with the idea that Allied propaganda or munitions or bankers 
or any other creature except submarines took us into the war. 

The volume includes reprints of the author’s article in Foreign Affairs and 
of his statement before the Nye Committee on December 11, 1934. From 
chapter to chapter there is considerable repetition, some of it undoubtedly 
deliberately included with a view to driving home the submarine thesis. 
Professor Seymour supports his thesis by quotations from the documentary 
record, but this is distinctly a “popular” presentation of a case, not a scholarly 
history like his equally readable American Diplomacy During the World War. 
The author is defending a thesis temperately, but with some show of irritation 
at his opponents. President Wilson is the hero of the story, a dominant figure 
controlling American foreign policy at every turn, checking the pro-Ally 
Lansing, determined to keep the country out of war until the submarine con- 
troversy reached a stage where inaction was as impossible as retreat. As in 
all briefs, the opposing theories are somewhat overstated in order to facilitate 
their destruction. The author discusses some “ifs” but does not consider such 
crucial questions as whether we would have gone to war against the Allies if 
their interferences with American rights had resulted in loss of life. As one of 
a “younger generation” to which Professor Seymour occasionally refers, the 
reviewer recalls the complete acceptance of the “atrocity” stories which 
unquestionably prepared the minds of thousands for the final breach and en- 
listment in the armed forces to make the world safe for democracy. Disillu- 
sionment began in the A.E.F. and was completed in the post-war period which 
gave some opportunity to separate fact from propaganda. Without that 
background of feeling in 1917, one may venture to say at least that Senator 
La Follette and his five supporters would have had more company in the 
Senate. If they had had more company, President Wilson’s war message 
might have been withheld or postponed. Without that background in the 
minds of Lansing and others, our legal position might not have been so readily 
taken or so widely accepted. As Admiral Sims has recently pointed out, 
neutral life is not always sacred in time of war; Americans who enlisted in the 
European armies while the United States was neutral could of course be killed 
without affecting “neutral rights.” Secretary Lansing was not receptive to 
the thought that there are cases of resistance and flight of merchant vessels 
and cases of armed merchantmen which justify forcible action by belligerents 
even though such action result in loss of neutral life. 

In Professor Seymour’s judgment, with which the reviewer agrees, the real 
Treason for American entry into the World War is of prime importance when 
one is charting the future neutrality policy of the United States with a view 
to forefending the repetition of events of 1917. It seems clear to the reviewer 
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that the author is correct in saying that no “Wall Street” influence drove or 
lured President Wilson into war. It is not so clear that close financial, com- 
mercial and intellectual relations with the Allies failed to contribute to a back- 
ground of opinion which made Americans feel that every submarine attack 
was not merely a belligerent operation perhaps based on an unsound interpre- 
tation of international law, but rather the deliberate brutality of a race of 
monsters. Professor Seymour admits that our economic interests prevented 
us from taking a firm stand against Allied violations of international law; 
they did not similarly militate against the protests toGermany. He does not 
here enlarge upon President Wilson’s great eagerness to be the world’s peace- 
maker and his disappointment when finally convinced that this cherished hope 
could not be fulfilled. 

Professor Seymour’s concluding chapter properly warns that “We must be 
especially suspicious of any single solution to the problem of neutrality, which 
by its nature is essentially complex.” He therefore does not suggest that the 
single elimination of submarines—the “sole cause” of our abandoning neu- 
trality in 1917—would solve our troubles as a neutral. He wisely cautions 
against the impossibility of enforcing a policy of total non-intercourse. He 
favors the codperation of the United States in measures to prevent the out- 
break of war, but, in the words of his criticism of Mr. Millis, “he suggests no 
practicable alternatives” when war does come and the United States faces the 
problem of preserving its neutrality. Puiuie C. Jessup 


Statut International de U.R.S.S. Etat commercant. By A. Stoupnitzky. 
Paris: Librairie Générale de Droit & de Jurisprudence, 1936. pp. viii, 
486. Fr. 50. 


The difficult problem of the status of a trading State became even more 
complicated when the Soviets appeared in the field of international trade. 
The author of the book reviewed here is to be congratulated upon his com- 
petent and able way of leading his readers through the labyrinth of problems 
created by the novel ideas put forth by the Soviets both from the standpoint 
of national legislation and of international law. 

The book is divided into five parts. The first two are devoted to the Soviet 
administration of foreign trade and to its repercussions abroad, respectively, 
and present an illuminating account of Soviet struggle for rights and a place 
in international trade. The third part deals with the problem of recognition, 
and while it adds little new to the literature on the subject, it is suggestive as 
throwing light on the commercial issue. 

The main interest of the book undoubtedly focuses on its fourth part 
analyzing the legal status of Soviet trade representations abroad, the con- 
ventional regulation of the Soviet trade relations with other nations, and the 
arbitration agreements envisaging the settlement of conflicts of a commercial 
nature. After approaching the issues from all possible angles—general 
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theory as well as Soviet doctrine and practice—the author comes to the con- 
clusion that “neither positive international law, nor national legislation 
supply a precise and definite solution of the problem regarding the status of 
the Soviet trade representations abroad.” (p.281.) As to the Soviet trade 
agreements, the author entertains no doubt that the explanation of the Soviets’ 
success in securing for their trade representations abroad the character of 
diplomatic organs is to be sought in the régime of conventions, which is viewed 
by the author as the only means that made possible the existing economic 
collaboration between the Soviets and the non-communist world. 

The last part is devoted to the problem of financing the foreign trade. 
Here the reader finds a concise history of loans extended to the Soviets by 
foreign States. The author submits that it is in the domain of financing 
Soviet foreign trade by capital from abroad that the economic collabo- 
ration between the Soviets and outside world has met with the most marked 
success. 

The value of Mr. Stoupnitzky’s contribution cannot be denied. It is an 
ably presented attempt at clarification of this important problem. It is also 
another reminder of problems yet to be settled in the field of international 
law. Indeed, it appears that the main difficulty of the situation discussed in 
this book lies neither in the non-communist assumption of the inapplicability 
of the Soviets’ novel theories, nor in the admittedly unsatisfactory ap- 
plicability of certain traditional principles of international law to the changing 
conditions alone, but in the lack of compromise between these two. One 
cannot but agree with the suggestion of the author that this compromise is 
feasible by readjusting, on the one hand, the basis of the Soviets’ monopoly 
over their foreign trade so as to meet the practice of other nations, and, on 
the other, the traditional theories now prevailing in international law so 
as to meet the changed international conditions exemplified by the Soviet 
State. 

The book is well documented, each section being preceded by a good 
bibliography. A compiled general bibliography would add much to the con- 
venience of the interested reader, however. Unfortunately, the translitera- 
tion of Russian titles may cause considerable confusion, both by being often 
inconsistent and occasionally incorrect. Still more disappointing to a non- 
continental reader is the absence of an index. These are, however, merely 
technical shortcomings which by no means reduce the essential value of 
Mr. Stoupnitzky’s accomplishment. Scholarly, thorough and well-balanced, 
the book is a welcome addition to the literature both on Soviet Russia and on 
international law. To practicing lawyers and to the commercial world it 
offers ample supply of informative data. To the student of Russian affairs 
and to the scholar of international law it provides a new stimulus for further 
research aiming at the improvement of international relations. 

T. A. Taracouzio 
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Federal States and Labor Treaties: Relations of Federal States to the Interna- 
tional Labor Organization. By William Lonsdale Tayler. New York: 
1935. pp. 171. Index. $2.00. 

The perplexing problems surrounding the formulation and adoption of 
Article 19 (405), Par. 9, of the Constitution of the Labor Organization furnish 
the material for the first part of Dr. Tayler’s work. The initial forces that 
led to its adoption in the present form are adequately presented and the 
facts given well documented. Dr. Tayler shows how the labor forces first 
came to be interested in the incorporation of their demands in the peace 
treaty and the subsequent debates and divergences in the concepts of the 
various countries as to the best practical manner for meeting these demands 
in view of the different manner each country had to deal with the problems 
in connection with its treaty making powers. Following this, the procedure 
at the International Labor Conference of adopting the draft conventions is 
explained. This latter is an exposition of the various changes which the 
procedural rules underwent in order to cope with the exigencies of actual 
experience as the problems arose. It is a rather lengthy exposé, but it has 
little bearing on the treaty power of the Federal States as related to the 
adoption of the conventions. 

This undue protraction of introductory words, while interesting in itself, 
detracts a good deal from what Dr. Tayler started out to cover. Had he de- 
voted more to a thorough discussion of the relation of the Federal States to 
the Labor Office the book would have had a greater usefulness and offered 
more that is new and original. Dr. Tayler’s valuable contribution, how- 
ever, is the inclusion within one work of an exposition, brief though it is, of 
the manner in which the Federal States have acted on the conventions so far 
proposed by the Conference. With this before one, helpful comparisons can 
be made. 

The last chapter should perhaps be of most value to American readers in- 
terested in the extent of the treaty-making power of our Congress. Ina 
sense this is a judicial problem. The author’s view as to the paramountcy of 
the treaty-making power as one inherent in sovereignty is shared by many 
authorities and has received judicial impetus from the decision in Missouri 
v. Holland (252 U. 8. 416). This view, however, is a little more wish-fulfill- 
ing than it is rational. Offhand it is admitted that, standing by itself, the 
subject-matter of these labor treaties would be beyond the scope of Congres- 
sional legislative power. To say that because a subject-matter is incorpo- 
rated in a treaty Congress thus acquires the power to act with unlimited 
authority is far too simple. Although the treaty power itself is unlimited 
as an attribute of sovereignty, it might be plausibly argued that it is 
unlimited only to the extent of its operation on the objects within its scope, 
rather than unlimited as to all objects over which it could practicably be 
exercised. A statute that regulates powers reserved to the States by the 
tenth amendment cannot be said to be made “under the authority of the 


BOOK REVIEWS 357 


United States’? merely because it is made pursuant to a treaty. Hence, it 
cannot be within the orbit of the treaty-making power itself. These latter 
are random observations and it will no doubt take a judicial decision to 
settle the question. In any case, the entire subject would seem to deserve 


more extended and thorough treatment than has yet been offered. 
J.S. M. 


Manifest Destiny. A Study of Nationalist Expansionism in American His- 
tory. By Albert K. Weinberg. Baltimore: The Johns Hopkins Press, 
1935. pp. cix,559. Index. $4.50. 


When Perla wrote on the subject of national honor, he suggested a very 
interesting course of writing to American scholars which they have been slow 
to adopt. Beard’s volumes on national interest gave the idea tremendous 
impetus. Now Dr. Weinberg presents another book along the same line, and 
on the subject of manifest destiny. Both the Beard and Weinberg studies are 
examples of individual or individually directed research, but under institu- 
tional sponsorship. The practice of taking a given principle or formula of 
foreign policy, or of national policy having an international effect, and to set 
forth its development in historical perspective, as well as its present-day 
application, is a most worth-while one. It has the advantage of being inter- 
esting, and has a fair prospect of supplanting the date-and-fact historical 
monograph. 

Dr. Weinberg has applied very intriguing titles to his chapters. Some 
headings are: Natural Right; Geographical Pre-destination; the Destined 
Use of the Soil; Extension of the Area of Freedom; The True Title; the Mis- 
sion of Regeneration; Political Gravitation; The White Man’s Burden; Self- 
Defense; World Leadership, etc., etc. Some, while catching the interest of 
the reader, do not uniformly convey a clear impression as to what follows. 

Some of the chapters seem labored. “Manifest Destiny” is followed into 
fields where the contribution to the idea and its development seems remote. 
Too much attention is given the declarations and the opinions of some public 
officials, and not enough to their concrete achievements. Every succeeding 
President and Secretary of State has felt it his duty to add to the official 
literature on the Monroe Doctrine and imperialism, much of which is irre- 
sponsible and insignificant. The author has also paid more attention, in the 
latter part of his book, to armchair authorities on imperialism whose 
conclusions are formed exclusively in the university libraries, with little knowl- 
edge of the considerations operating in the ends of the earth to make imperi- 
alism the force it is today. To ground American “manifest destiny” on natural \ 
right seems to the reviewer a mistaken tse of an overworked theory. Some | 
strands of the American political rope do not originate there. 

On the whole, this is a significant work which provides all one needs to know 
about the principles and practice of American expansion, and of the forces 
which favor and oppose it. Some of the chapters are of outstanding merit. 
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The chapter on the White Man’s Burden is the best discussion of McKinley’s 
relation to imperialism I have ever read. “Paramount interest,” as set forth 
in our Canal diplomacy, is described with unfailing accuracy and absorbing 
interest. Self-defense as a motive in expansion has been described with a 
new and compelling significance. 

The book is heavily documented, but the footnotes appear at the close of 
the book. It will form, for many years to come, the definitive single volume 
on this subject. CuarLes E. Martin 


International Law. By Wilson and Tucker. 9th ed. by George Grafton 
Wilson. New York: Silver, Burdett & Co., 1935. pp. clxxxiv, 372. 
Bibliography. Appendices. Index. $4.00. 

It is a pleasure to see a new edition of this standard work by a long-time 
teacher of the subject as well as adviser of the Navy Department. Mr. 
Tucker died in 1919. This book has no connection with the Hornbook by 
Professor Wilson, which has run through several editions and reprints. The 
general structure of the book has been retained, namely, division into five 
parts entitled, “General and Historical,” “Persons in International Law,” 
“International Law of Peace,” “International Law of War,” “International 
Law of Neutrality.” Its marginal notes, however, are changed to side head- 
ings. Without changing to any extent the general outline or enlarging the 
book, the aim of the present edition has been to bring the book up to date. 
Apparently, deletions have been made to offset new material. For example, 
in Chapter VI on “Legal Persons Having Qualified Status,” there is discussed 
in the light of more recent developments the status of members of the British 
Empire, of the Philippine Islands, of the League of Nations, of refugees, and 
soon. The section on “Aerial Jurisdiction” has been revised and enlarged, 
and mention is made of such matters as the dispute of Manchuria, the status 
of the Free City of Danzig, the Lateran Treaty, etc. 

Since the last edition, particular emphasis in world affairs has been laid on 
the pacific settlement of international disputes, conciliation, non-aggression, 
renunciation of war, and the like. Consequently, these subjects are more 
fully treated than in former editions. The work of the Mixed Arbitral Tri- 
bunals and the United States-British and United States-Mexican Claims 
Commissions are touched upon. A section on “Leagues and Other Plans” 
for anticipating and avoiding wars, such as the Covenant, renunciation of 
war, the Locarno Plan, etc., has been added. Under “Embargo” the super- 
vision of traffic in arms is mentioned with references. 

In the Appendices, the Geneva Convention of 1906 is replaced by the Con- 
vention of 1929; the “Treaty in Relation to the Use of Submarines and 
Noxious Gases” and “Procedure in Prize Court” are omitted; the “Digest of 
Important Cases” is omitted, owing to the fact that many collections of cases 
on international law are now available; there is added the “Treaty for the 
Renunciation of War.” 
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References to new cases and publications have been added, the foot- 
notes have been rather extensively changed, and the Index has been revised. 

This book continues admirably to fill the need for a manual on the definition 
and application of international law. Within its size one can not expect an 
extensive discussion of moot points, doubtful precedents or recent tendencies. 
Rather the book is a lucid compendium of the principles of law and the prac- 
tice of nations. As such a text, this volume is preéminent and will give the 
student a sound and sane basis for continued investigation. 

It can still be said, as Professor Woolsey said of the 8th edition, that “The 
original work was noteworthy for sound judgment, for an excellent sense of 
proportion, and for its modest dimensions,—a great little book.” 

L. H. 


Briefer Notices 


La Condition Internationale de ’ Autriche. By Jean Basdevant. (Paris: 
Recueil Sirey, 1935. pp. vi, 299. Bibliography. Map. Fr. 30.) This 
volume is the best survey of the international status and the recent interna- 
tional problems of Austria of which the reviewer is aware. Owing to the 
conciseness of the book, details had to be omitted. The lack of statistical 
material is particularly to be deplored. But when read in conjunction with 
the Statesman’s Year Book, or with the Austrian Statistical Year Book, the 
volume under review appears as an interesting and sufficient résumé of the 
subject. An historical introduction is followed by a chapter on territorial 
arrangements. Other chapters deal with the rules relating to the Austrian 
population, with the military régime, and with economic organization, always 
emphasizing the international aspects of the matter. The legal mind will 
find particularly stimulating and challenging the two chapters on “Sovereign 
Authority” (dealing mainly with the identity of the State personality) and on 
the “Legal Status of Austria.” A good last chapter reviews the main trends 
in the foreign relations of Austria since 1919. BENJAMIN AKZIN 


War from the Air—Past, Present, Future. By Air Commodore L. E. O. 
Charlton. (London: Thomas Nelson & Sons, 1935. pp. vi, 183. $2.50.) 
This book, based upon lectures given at Trinity College, Cambridge, at- 
tempts to give a survey of the rise of aircraft in the past, and also a prediction 
as to the future. The purpose is to popularize the idea of “dominance of air 
power.” Pointing out blunders of the past in other branches of the military 
service as particularly due to the prevalence of habitual routine and conserva- 
tive thinking of military leaders, the author sees a liberalized air era in the 
near future. The difference between war in three dimensions and in two is 
pointed out. Wings are seen as “darkening the international horizon,’ and 
the possibility of ‘“robot’’ aircraft as introducing an incalculable element. 
The army and navy are held to be at the mercy of the air force, which is 
seen as the hoped-for sanction of peace and the effective support for a world 
tribunal. The author concludes that: ““The most desirable solution, and at 
the same time the most humane and sensible, would be to internationalize 
commercial aviation itself, make of it the European police force, a Special 
Constabulary, and thereby disarm it in its turn.” G. G. W. 
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A Plan for the Organisation of a European Air Service. By Rear Admiral 
R. N. Lawson. (London: Constable & Co., 1935. pp. 44. 2s. 6d.) At 
the Geneva Conference for Reduction and Limitation of Armaments, the 
French delegation, on February 5, 1932, submitted a proposal for the 
internationalization of civil air transport, and for the creation of a preventive 
and punitive international force. Some type of international police has been 
strongly advocated by Lord Davies and Dr. Spaight of England and by 
others, and in many of these plans aircraft play animportant part. Another 
plan does not, therefore, seem altogether novel. Admiral Lawson finds in 
A Plan for the Organization of a European Air Service fear as the cause of war, 
and finds in the removal of fear the way to peace. He confines his attention 
to Europe. Authority for the control of air navigation and guardianship of 
European frontiers would be entrusted, in his plan, to a European Air 
Transport and Police Board and, believing that a plan should now be ready, 
he outlines the plan. Aérial rights are to be in the central authority. De- 
militarized frontier zones and sea zones are to be established in which no 
‘“‘armed trespass” is to be allowed. The only action “‘required of Air Police 
will be the stopping of invasion.”” There is no attempt to define aggressor, 
but rather to outline a plan to prevent aggression. G.G. W. 


Travaux du Comité Francais de Droit International Privé. (1934, pp. iv, 
165; 1935, pp.iv,173. Paris: Librairie Dalloz,1935. Fr.20ea.) These two 
little volumes contain stenographic reports of the discussion by members of 
the Comité Frangais de Droit International Privé during the years 1934 and 
1935 of problems relating to private international law. The foundation, in 
1934, of this organization, consisting of experts on the conflict of laws, is an 
important event in the history of the conflict of laws in France. Since the 


days of D’Argentré (1519-1590) and Dumoulin (1500-1566), the influence 
of French jurists on the development of private international law has been 
considerable, reaching its zenith in the 18th century in what is known as the 
French School, of which Froland, Boullenois, and Bouhier were the leading 
representatives. During the last quarter of the 19th century France took the 
initiative in establishing at the Ecole de Droit, Paris, an exclusive chair for 
private international law. Since then many distinguished jurists have de- 
voted themselves in France to the study of the conflict of laws. Influenced 
by the modern Italian school, many of the modern French jurists have 
abandoned the traditional territorial point of view, to a greater or less extent, 
for the lex patriae. The French courts, however, have resolutely refused to 
follow them. The present organization has been formed in the hope of bridg- 
ing the present gulf between theory and practice by means of a periodical 
exchange of views relating to fundamental problems in the conflict of laws 
between the French professors, judges and lawyers, especially interested in 
the subject, in order that the entire strength of expert opinion may be avail- 
able for the creation of a modern French school of private international law. 
The idea is a happy one and should bear much good fruit. The subjects so 
far discussed have related to the following: the territoriality of law, the 
capacity of foreign merchants in France, the status of foreign corporations 
and the expulsion of stateless persons. Ernest G. LORENZEN 


L’Acte Général d’Arbitrage. By Marcel Faraggi. (Paris: Recueil Sirey, 
1935. pp. 294. Fr. 30.) The author points out that arbitration has his- 
torically been regarded as the oldest means of preventing war and that the 
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General Act for the Pacific Settlement of International Disputes was devised 
to complete the peace methods of the League of Nations. The work is divided 
into four parts. In Part One the background of the General Act is traced. 
The compulsory jurisdiction clause of the Statute of the Permanent Court 
of International Justice (Article 36) is examined. Attention is given to the 
Geneva Protocol and the Locarno Treaties. In Part Two the General Act 
is analyzed with special reference to the difficulties that have arisen out of 
the attempt to carry it into effect. Part Three is devoted to a discussion of 
the various procedures provided for in the General Act, while Part Four deals 
with the progress of ratifications of the treaty. 

Some 22 States have adhered to the General Act, but, except for 9 States, 
various reservations and restrictions are attached to the acceptances. Among 
the larger Powers that have adhered with reservations are France, Great 
Britain, and Italy. In true French fashion, the author regrets the absence of 
any provisions for sanctions to compel discontented States to abide by their 
commitments. If we are to get rid of wars “it is not enough to make them 
juridically impossible, it is necessary to render them materially impossible” 
(p. 274). An appendix carries the French text of the General Act. A 
bibliography is given, but with one exception it refers only to works in French. 
The work is a creditable contribution to the literature on peaceful settlement 
of disputes between nations. J. EUGENE HARLEY 


Cuba and the United States, 1900-1935. By Russell H. Fitzgibbon. 
(Menasha, Wis.: George Banta Publishing Co., 1935. pp. xii, 311. Index. 
$3.00.) Though many books have been written about Cuba recently, few of 
them can be accepted with confidence by the student as accurate and un- 
prejudiced accounts of Cuban-American relations. Mr. Fitzgibbon’s book 
meets both of these tests. It necessarily contains relatively little that is new 
in the way of facts or conclusions, but the author’s careful and discriminating 
use of his sources and other available material makes it one of the most useful 
studies of this phase of our foreign policy which have appeared in the past 
few years. Mr. Fitzgibbon covers the earlier phases of his subject in an 
introductory chapter, beginning his detailed study with the year 1900. The 
story from that point on is told in some detail. It is obviously impossible for 
any contemporary writer to give a wholly satisfactory account of very recent 
events, if only because so much of the necessary information is as yet buried 
in official archives, but the essential facts, so far as they are available, are 
stated without sensationalism and with an evident desire to be fair to all 
concerned. The account of the development of Cuban-American relations 
under each administration in the Island Republic is supplemented by two 
useful chapters dealing with the sugar situation and Cuban loans. In his 
final chapter the author deals briefly with the significance of American in- 
vestments in Cuba. He concludes the book with some rather sensible ob- 
servations on the future of the relations between the two republics. 

Dana G. Munro 


British Policy Towards Morocco (1830-1865). By F. R. Flournoy. 
(Baltimore: The Johns Hopkins Press; London: P.S. King & Son, 1935. pp. 
xiv, 287. Index. $2.75.) The author of this volume undertakes to bridge 
the gap existing in the history of European-Moroccan international affairs 
during the third to the close of the sixth decade of the 19th century. This 
he does in eight chapters and a conclusion. His material is derived from the 
British documents in the Public Record Office and the archives of the Minis- 


ral 
At 
he 
he 
ive 
by 
er 
in 
ar, 
on 
of 
Air 
y; 
e- 
no 
ice 
or, 
iv, 
10 
of 
nd 
in 
an 
he 
ce 
en 
he 
ng 
he 
or 
1e€- 
ed 
ve 
nt, 
to 
g- 
“al 
in 
il- | 
Ww. 
he 
ns | 
S- 
he 


362 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


try for Foreign Affairs of France, while a careful survey of English and French 
periodicals published during the period has been made. Curiously, the later 
correspondence of Lord John Russell is not mentioned in the bibliography, 
though Russell accepted office under Palmerston in 1859, being always a strong 
supporter of the policy of Italy for the Italians. It was shortly after the 
Solferino Battle and the Villa Franca conversations that Lord Palmerston 
wrote to Lord John (October 7, 1859) saying, “Clarendon . . . says that 
Vaillant (French official) said to him during the Paris Conference that the 
French would never consider themselves secure in Algeria till they had a port 
on the Atlantic; that is to say, till they added Morocco to Algeria.” This 
sentence, and another in the same communication, which brings out the desire 
of Spain for taking Ceuta, a port opposite to Gibraltar, indicate plainly the 
differences of idea and policy held at that time by the Spanish, the French and 
the British diplomats. This difference of aim is clearly brought out in 
Chapter Five (1846-1851) before the Crimean War had tended to bring 
French and English policies in the Mediterranean into a closer codperation. 
The final chapter is well conceived and presents a breadth of view and dis- 
cernment of British requirements and policies rendering it pleasing to read. 
If the author would continue from 1865 to 1935, indicating the effect of 
Italian statehood and unity on Mediterranean policies, with also some sug- 
gestions of the problems created by the building of the Suez Canal, a fitting 
second volume might adequately close the interesting recital of Mediterranean 
history as evidenced in the policy and diplomacy of Powers interested in that 
sea. Boyp CARPENTER 


The Contribution of English Equity to the Idea of an International Equity 
Tribunal. By Wolfgang Friedmann. (London: Constable & Co., 1935. 
pp. xiv, 84. 4s. 6d.) 

William Ladd: An Examination of an American Proposal for an Inter- 
national Equity Tribunal. By Georg Schwarzenberger. (London: Consta- 
ble & Co., 1935. pp. xvi, 78. 4s. 6d.) 

To achieve an international order wherein stability and change are properly 
balanced, the New Commonwealth Society propounds a two-point program: 
an equity tribunal and an international police force. In furtherance of the 
first of these aims the two essays here reviewed are published. Dr. Fried- 
mann summarizes the development of English equity as an agency for correct- 
ing the rigor and supplementing the deficiencies of the common law, and urges 
the need for an international jurisdiction inspired by this example. Legis- 
lation by unanimous consent is too slow. The development of Article 19 of 
the Covenant would make intrigue the midwife of change. The Permanent 
Court may apply international law in a spirit of catholicity—just as did Lord 
Mansfield with the common law—yet the results will be inadequate. Its 
power to decide ex aequo et bono depends on express agreement. What is 
needed is a separate tribunal of compulsory jurisdiction, creating between the 
parties before it new relations inspired by the maxims of equity. Dr. 
Schwarzenberger takes William Ladd’s proposal of a Court of Nations as his 


text, and goes on to fit this equity jurisdiction into the existing scheme of , 


international institutions. It appears that the present Permanent Court 
should become the Law Division, and the new tribunal the Equity Division, 
of what could then rightly be called the Permanent Court of International 
Justice. The proposal and the specific positions taken in its support bristle, 
of course, with difficulties which it is out of the question to examine in a short 


n— — 


or 


— 


cw" 


wy 


BOOK REVIEWS 363 


review. What the authors have done is to sketch interestingly the broad out- 
lines of an idea whose importance merits careful examination. 
CHARLES FAIRMAN 


The Movement for the Acquisition of All Mexico, 1846-1848. By John 
Douglas Pitts Fuller. (Baltimore: The Johns Hopkins Press, 1936. pp. 
174. Index and bibliography. $1.50.) This appears to be a scholarly 
study, based on extensive research in public documents and current news- 
papers. In Chapter I, entitled, “Background,” the author traces briefly the 
events which led to the Mexican War, showing that the idea chosen for his 
title was even then not unknown, though infrequently and only covertly ex- 
pressed. Chapter II, ““Emergence,” reviews the progress of the war during 
about its first year and a half and shows that the idea had become wide- 
spread, was openly proclaimed and ominous. Chapter III, “Growth,” 
states that as the war dragged on the advocates of the idea became more 
blatant; and the author intimates that the movement would probably have 
been irresistible had the war lasted much longer. Chapter IV, ‘‘Disappear- 
ance,” reviews the growing resistance to the threatened absorption of 
Mexico, especially, by Calhoun and his slaveholding followers in the south- 
eastern States, who, the author asserts, were convinced that Mexican ter- 
ritory if annexed could never become slave territory. The opposition by 
anti-slavery Whigs also grew formidable, because, however, they feared that 
annexed Mexican territory might become slave soil. Trist’s conclusion of 
the treaty, in defiance of his recall, and its acceptance in Washington termi- 
nated the sinister movement. The motif running throughout the production 
is that the Mexican War was not, as usually supposed erroneously, the au- 
thor insists, brought about by slaveholders for the extension of slavery. 
Chapter V, ‘‘Conclusion,” very briefly summarizes the argument, acquitting 


the slavocracy of the traditional charge. His argument is plausible; but it 
would probably have been more convincing if its main thesis had been less 
frequently reiterated. It is more like the plea of an attorney for the defense 
than the impartial opinion of a presiding judge. W. R. M. 


La Guerre de Crimée (1854-1856) et attitude des Puissances Européennes. 
By Vicomte de Guichen. (Paris: A. Pedone, 1936. pp. 382. Fr. 30.) To 
readers of the JouRNAL the latest of the works on diplomatic history from 
the prolific pen of the Vicomte de Guichen will have greater interest for the 
light it throws on collateral questions than for its disclosures regarding the 
Crimean War as such. Based on materials “drawn from the archives of all 
Europe,” it of necessity alters in detail the historical perspective, but far 
more significantly furnishes a realistic backdrop against which the drama of 
the Crimean War is played. In addition to the attitudes of the Great Pow- 
ers, the peculiar problems vexing the Swiss Confederation, Belgium, Den- 
mark, Norway-Sweden, the German Bund, Sardinia, Serbia and Greece are 
thrown into relief. The impending disintegration of the Ottoman Empire 
arouses national feeling among the Moldavians and Wallachians in the 

anubian principalities, as also among the Serbs, Albanians, Montenegrins, 

»Greeks and Bulgars, each looking for final national liberation. All the con- 
stituent elements of the final dénouement of 1912-1918 are here. The 
changing fortunes of war reveal the underground currents of disaffection in 
defeated Russia and bring to the tapis of diplomacy discussion of Finland, the 
Aaland Islands, Danzig, Poland, and “the situation of the countries situated 
to the East of the Black Sea,” evidencing the first strivings of the Georgians, 
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Circassians and Armenians for political liberation from Imperial Russia. 
Of greater significance to the world of American scholarship are the evidences 
adduced not only of plans for a Third Armed Neutrality (of which the 
United States was intended to be a part), but of whole archival hinterlands 
out of which there eventually emerged the system of minority guarantee 
treaties. In the political climate of 1936 the disclosures concerning the 
propaganda technique of various governments are enlightening, while re- 
peatedly (pp. 127, 136, 146, 204, 300, 349) the sordid sinuous trail of the 
munitions traffic is revealed. That the efforts to put an embargo on muni- 
tions are not wholly confined to the post-1918 period, that France forced 
Hamburg and Frankfort to impose a type of embargo on loans to Russia, 
but failed to do so in Amsterdam—these are significant evidences of the 
historical pervasiveness of the social conscience activating recent American 
neutrality legislation. A book, then, which by more subtle alchemy than its 
predecessors, incidentally precipitates new elements of value for the under- 


standing of continuing problems of international law. 
MALBONE W. GRAHAM 


Georg Friedrich von Martens. By Walter Habenicht. Eine biographische 
und voélkerrechtliche Studie. (G6ttingen: Vandenhoeck & Ruprecht, 1934. 
pp. 105. Rm. 5.50.) This is a scholarly account of Georg Friedrich von 
Martens (1756-1821), one of the most important of the contributors to the 
literature of international law—often classed as a representative of the so- 
called Positivist school. Today he is best known as the founder and first 
editor of that collection of treaties, Recueil des principaux traités, which is 
still continued in a series cited by his name. His writings were numerous, 
the two most frequently mentioned being his Précis du droit des gens moderne 
de l'Europe fondé sur les traités et l’usage and his Cours Diplomatique ou 
Tableau des relations extérieures des Puissances de l'Europe. The biography 
under review closes with ample bibliographical details, and thus diminishes 
the danger of confusing the works of Georg Friedrich von Martens with those 
of his nephew Karl von Martens (1790-1863), or of the Russian F. de Martens 
(1845-1909). EUGENE WAMBAUGH 


Gutachten und Gutachtenverfahren des Standigen Internationalen Gerichts- 
hofes. By Dieter Julius Hofmann. (Berlin: Franz Vahlen, 1935. pp. xii, 
192. Rm.6.) This volume offers a careful analysis of law and procedure 
relating to advisory opinions, a short treatment of each of the first 25 opinions 
given, and an estimate of their significance from the point of view of pacific 
settlement. The practice is regarded as essentially incident to the League 
Council’s réle as mediator. On particular points, Dr. Hofmann holds that an 
ordinary majority vote in the Council should suffice for requesting an opinion 
(while showing that the Council has followed no clear line or rule on this), 
that the Court’s advice must be according to law and not given ex aequo et 
bono, and that dissenting opinions, while permissible, may be dangerous when 
they overshadow the majority opinion. Only the will of States concerned, 
who are not “parties” in the ordinary sense, can give legally binding force 
to the Court’s pronouncements. Dr. Hofmann anticipates the establishment 
of more complete procedural rules. In the flexibility which has characterized 
practice as to advisory opinions in the past he sees some advantages for 4 
mediatory system, but also possible danger to weak States, especially in view 
of the political influences that have affected such opinions as those in the 
Mosul and Customs Union cases. Rosert R. WILSON 
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La Hongrie dans les Relations Internationales. Questions d’Actualteé. 
Vol. VII. (Budapest: Magyar Kiiliigyi Tarsasdg, 1935. pp. 383. 8P.) The 
situation of Hungary as established by the Treaty of Trianon is probably 
only less unfortunate than that of Austria, even more tragically dismembered 
by the Treaty of St. Germain. Although the people of Hungary are de- 
termined never to accept the great loss of nationals and territory as permanent, 
nevertheless the only possibility at present of a revision of frontiers is through 
diplomatic channels. As a result, Hungary has become exceedingly “foreign- 
policy” conscious. The present volume is one of a series of studies published 
by the Hungarian Foreign Policy Association to arouse the entire Hungarian 
people to the importance of questions of foreign policy. Some two dozen 
authorities in the fields of international law, politics, and economics, have 
contributed articles on questions of current interest in their respective spheres 
of work. The book is divided into six parts, the first covering questions of 
general historical interest, the next three devoted to Hungary’s réle in the 
various international organizations, the fifth touching upon such problems as 
the modification of treaties, minorities, and the limitation of armament, and 
the last section is given over to the more technical questions of international 
law, the liquidation of enemy private property, and appeal against judgments 
of arbitral tribunals. An appendix, including treaties which have been made 
a part of Hungarian law, and a very exhaustive bibliography of works written 
by Hungarian authors treating the subject of international relations, com- 
pletes the volume. The volume is a valuable mine of information on the 
various problems of international law and relations which Hungary is facing 
in the post-war world. GRAHAM STUART 


The Legal Process and International Order. By Hans Kelsen. (London: 
Constable & Co., 1935. pp. 30. 2s.) Starting from the doctrine developed 
in his earlier works, that law is a system of compulsion (Zwangsordnung) and 
that international law falls within that definition because war and reprisals 
provide the required sanctions, Professor Kelsen asserts that disarmament 
without the simultaneous creation of a centralized international executive 
would destroy the legal nature of international law. And by analogy with 
the biological law that the human embryo in its development must pass 
through all the stages through which the race has passed in its history, Kelsen 
declares that the development of international law must parallel the growth 
of law within the State. Consequently, before the creation of any inter- 
national executive body to apply sanctions, there must come the stage of 
regulated self-help, where the injured party before resorting to force must 
obtain the authorization of an international court with obligatory jurisdiction 
over all disputes whatever. In case of emergency, just as in domestic law, the 
victim of aggression would be permitted the right of immediate self-defense, 
subject to justification before the tribunal. The existence of such an inter- 
national judicial system is thus an indispensable condition of further progress 
toward peace, and those desiring to eradicate war should make that their 
objective instead of proposing more ambitious programs doomed to failure. 


Theory and Practice of International Policing. By Hans Wehberg. 
(London: Constable & Co., 1935. pp. iv, 100. Index. 4s. 6d.) The sepa- 
rate publication of courses delivered at the Academy of International Law 
at The Hague, hitherto available only in French in the composite volumes of 
the Recueil, is a noteworthy step towards increasing the Academy’s influence 
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and usefulness. The present volume is an English translation of Professor 
Wehberg’s lectures there in 1934, treating the instances where international 
law has entrusted police operations to international bodies. First is de- 
scribed the functioning of international police in the administration of certain 
zones, and the regulation of navigation and sanitation. Then the author dis- 
cusses the desirability of an international police force for the enforcement 
of international law. Here he treats execution of arbitral awards, breaches 
of the laws of war, and war prevention. The distinction between the func- 
tions of a police force and an army is purposely neglected by the author in the 
course of his discussion. Apparently the distinction lies in the purpose for 
which force is applied. An army subserves political purposes, while a police 
force simply enforces law. Warships or army contingents may be employed 
to police a given area against the lawlessness of individuals, while an effective 
international police acting against the armed forces of an aggressor nation 
would have to function technically as an army. Epwarp DuMBAULD 


Kriegsrecht und Neutralitdtsrecht. By Josef L. Kunz. (Vienna: Julius 
Springer, 1935. pp. xii, 335. Index. Rm. 28.) This is essentially a 
manual of the law of war and neutrality. But it is a different sort of manual. 
The author steadily pursues his primary task of writing down what he be- 
lieves to be the existing law; yet, at the same time, he is sufficiently critical to 
make the volume a real contribution to the literature of the subject. The 
point of departure which Dr. Kunz has chosen is that war still constitutes a 
recognized institution of international law, and that the laws of war and of 
neutrality still exist. This does not mean that he is to be classed with those 
who ignore the Covenant of the League and the Pact of Paris. His premises 
are based upon these instruments, and he demonstrates in considerable detail 
the extent to which war and neutrality may legally exist at the present time. 
Upon the basis of these premises, the author has undertaken to restate, as 
objectively and impartially as possible, what he considers to be the existing 
rules of law. At no time does he argue what the law should be, and only to a 
limited extent does he attempt to describe what the law was. His entire con- 
cern is with the law as it now exists. Within this restricted field, Dr. Kunz 
has accomplished his task with commendable thoroughness and considerable 
learning. American readers may be somewhat disconcerted by the great 
number of treatises and articles which are cited as compared with the rela- 
tively sparse discussion of cases. On the whole, however, the volume has 
decided utility as one of the few modern compendia of a subject long neglected 
by scholars but which is now coming again into the forefront of legal and 
political discussion. A. H. FEuuEr 


The Genossenschaft-Theory of Otto Von Gierke. By John D. Lewis. 
(Madison: University of Wisconsin, 1935. pp. 185.) This is a concise and 
well-balanced statement of the theory of the Genossenschaft. It should serve 
as a corrective to the one-sided views which have frequently been drawn from 
a reading of Maitland’s introduction to Political Theories of the Middle Age. 
The writer states that his principal aim is “to discover what bearing Gierke’s 
association-theory might have upon the theory of federalism”; this purpose 
is hardly fulfilled in the chapter of nine pages devoted to that specific topic. 
Gierke’s writings, as those of all great seminal minds, have given rise to a host 
of varying interpretations; these conflicting tendencies implicit in the Genos- 
senschaft theory are clearly summarized in the final chapter. An appendix 
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of 72 pages includes four significant selections from Gierke’s work, now trans- 
lated for the first time. L. PREuss 


Peace in the Balkans. By Norman J. Padelford. (New York: Oxford 
University Press, 1935. pp. x, 209. Index. $2.00.) Persons interested in 
Balkan political developments of recent years and in present-day Balkan 
efforts at organization of peace will find in this little book, containing 150 
pages of text and documentary material in appendices, a very useful and well- 
written work. The origin and history of the Balkan Conferences, and the 
value and the deficiencies of their work, are described and discussed with 
accuracy and admirable impartiality and especially with a sympathetic un- 
derstanding of the difficulties, born of tradition and realities in this task of 
the Balkan peoples. Indeed, the author’s effort to understand and explain 
rather than criticize, as is the usual way with writers discussing the Balkans, 
is particularly admirable. His chapter on the Balkan Entente is extremely 
well written and leaves nothing to be desired in its analysis of its manifold 
aspects. It is particularly important to note the author’s very sound con- 
clusion that the Balkan Conferences “in the brief span of four years have 
gone deeper into the fundamental ills of the Balkans and have gone farther 
in suggesting means of progress than all the diplomatic and international acts 
of seven centuries” (p. 111) ; also his admonition (p. 123) that the conferences 
should give less attention to political questions and deal mainly with “the 
important social, intellectual and personal relations between the peoples” 
which remain untouched by the Balkan Entente. StePHEN P. Lapas 


Colombia and the United States, 1765-1934. By E. Taylor Parks. (Dur- 
ham, N. C.: Duke University Press, 1935. pp. xxii, 554. Index. $4.00.) 
If a general history of the diplomatic relations between the United States and 
Latin America should be written, Colombia, no doubt, would occupy a place 
of importance in its pages second only to that of Mexico. Indeed, if legal 
principle, international policy and universality of interest were given due 
weight, Colombia might claim first place in such a history. In the circum- 
stances, it is strange that a comprehensive treatment, such as that of Dr. 
Parks, should have been so long delayed in this country. In Colombia the 
diplomatic historians—Uribe, Urrutia, and Rivas, among others—have given 
greater attention to the subject. They have told the story, at least the most 
important parts of it, much more fully than it has ever been told in the United 
States. Moreover, they have written, particularly Uribe, with an intimacy, 
a maturity of judgment, and a depth of understanding which can alone be 
derived from actual participation in diplomatic affairs. It is as if a John 
Hay or an Elihu Root had told the story from the United States point of 
view. But the writings of participants often suffer from bias or from lack of 
proportion. Dr. Parks’s work is not subject to that criticism. It would have 
been a better book, to be sure, if it had been the product of wider experience, 
of a deeper reflection on international affairs, and of a clearer conception of 
the international setting in which the story unfolds. But it has its good quali- 
ties. What it lacks in intimacy of understanding, it gains in detachment of 
view; and in its broad, well-balanced sweep of the whole period of relations 
between the two countries from the beginnings to the present time, it is dis- 
tinetly superior. Well documented, and provided with an extensive bibli- 
ography and a good index, it will prove to be of great service to students of 
American diplomatic history. J. B. Lockey 
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La Politique et la Jurisprudence de la Société des Nations. By Jean Ray. 
(Paris: Recueil Sirey, 1935. pp.132.) This is the fourth supplement, cover- 
ing the years 1933-1934, to the valuable Commentaire du Pacte de la Société 
des Nations. Under each article of the Covenant are found materials con- 
cerning that article during these two years. Among other matters of interest 
included are the admission of Ecuador which (though this is not noted) may 
furnish a precedent for the admission of the United States; modifications of 
the procedure of the Assembly and the Council; extension of the use of 
Article XI; application of Article XV in the case of Japan and the withdrawal 
of Japan; the present financial situation of the League and the study of a 
method of payment; a new discussion with regard to Article XIX. It has an 
index; and it is as useful as this work has always been. 

Pour Vaincre sans Violence. By Barthélemy de Ligt. Traduit du hol- 
landais par Iréne Laroche. (Paris: Editions G. Mignolet & Storz, 1935. 
pp. 255. Fr. 6.) In view of the large number of persons who lean toward 
passive resistance, something is needed to explain the movement. This book 
does not satisfy the need. The author, whose full-page photograph decorates 
the volume, is one of the founders of the Bureau International Antimilitariste 
of Holland, and a member of the International Council of War Resisters 
(Enfield, England). In his view, the cause of war is the character of modern 
society, 2.e., capitalism. There are three reasons for war: the economic 
rivalry of nations; to enable privileged classes to maintain their position as 
against the exploited masses; empires need violence to subdue colored peoples. 
After this analysis, one is prepared for any sort of conclusions. His proposals 
for eliminating war are: (1) liberation of all conscientious objectors, (2) abo- 
lition of compulsory military service, (3) liberty of refusing military service 
as well as every military obligation not yet abolished, (4) elimination from 
the law of the right of declaring war and everything which concerns war. 
Those who are looking for a reasoned justification of passive resistance will 
find it much better done in Gregg’s Power of Non-Violence. 

EaAGLEeTon 


The Treaty of Versailles and After. By Lord Riddell, Professor C. K. 
Webster, and others. (New York: Oxford University Press, 1935. pp. 192. 
Index. $1.50.) If the limitations of space are taken into account, one must 
admit that the authors of this little book of less than 200 pages have given 
us a remarkably complete answer to the following questions: What were the 
circumstances in which the terms of the treaty were negotiated and con- 
cluded? Who were the personalities involved? What were the outstanding 
difficulties? What were the terms finally agreed upon, and how have the 
agreements fared since Versailles? And, finally, how does the treaty appear 
today to the Powers? In the first of the three parts into which the book is 
divided, Lord Riddell and Professor Webster describe the scene at Versailles 
and its problems. Professor Toynbee, in the second part, explains the terms 
of the treaty, and tries to show how far the results were expected or unex- 
pected. And in the last part, the treaty is considered in the light of present 
circumstances by representatives of various nationalities. Despite the 
brevity of this book, and the defects inevitably present when a work is com- 
posed of a series of essays written by different authors, some of them much 
more authoritative than others, it is certainly worth the perusal of both the 
specialist and the general reader. The specialist will find it a convenient 
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means of refreshing his memory, the general reader will consider it an excel- 
lent summary analysis of perhaps the greatest problem of the time. One is 
particularly interested in the views set forth by writers from France, Germany, 
Italy and the United States, each of which represents national viewpoints 
which are quite typical. All readers, too, will be impressed by the conclusion, 
an eloquent plea by Sir Norman Angell for collective action through the 
League of Nations which, in his opinion, if only the will to do so is there, 
offers the possibility of saving Western civilization from chaos. 
JOHN B. WHITTON 


I Conflitti Interregional di Leggi nel Diritto Internazionale. By Antonio 
Scrimali. (Palermo: F. Ciuni, 1935. pp. vi, 398. L.30.) This is a study 
of the principles governing the solution of interregional conflicts of law, that 
is, conflicts between different legal systems co-existing within the same sover- 
eign State. Such conflicting systems may owe their origin to the annexation 
of territory previously independent, the grant of partial autonomy to part 
of the national territory, or voluntary association of States hitherto distinct. 
The termination of the World War transferring territories and provinces and 
creating new allegiances, and the desire to respect the existing legal systems 
of the annexed populations, at least temporarily have produced many such 
problems. It is plain that though the author sometimes goes to France or 
Poland for his instances, it is the situation arising out of the Italian annexa- 
tions that principally interests him. He enters with particularity and very 
full citation of varying opinions into the questions of substance and pro- 
cedure which arise from change of allegiance with temporary or permanent 
maintenance of a system foreign to the dominating State. A final chapter 
rather more superficial deals with conflicts of colonial law, especially with 
the questions arising from the maintenance in force of the system of a subject 


people possessing an inferior or fundamentally alien civilization. This field 
has its special problems of public order or policy and would no doubt repay 
fuller treatment, particularly with reference to the form in which these prob- 
lems have presented themselves and the solutions they have found in the 
older colonizing nations. JAMES BARCLAY 


Le Droit Commercial International. By Maurice Travers. Vol. VII: 
Faillite et institutions analogues ayant pour but de régler la situation au cas 
dinsolvabilité ou de la cessation de paiements d’un commercant. Fase. I. 
(Paris: Recueil Sirey, 1935. pp. iv, 501. Fr. 60.) The main divisions of 
this projected extensive work do not appear, excepting that Volume V: Con- 
trat de transport, Convention of Berne, 1924, was first to be published ! and 
that the present Volume VII, Fascicule I, was published in mid-year of 1935. 
On a like subject: Faillite . . . dans les rapports internationauz, the author 
published a volume in 1894. It will be recalled that the Fifth Conference of 
International Private Law, The Hague, 1925, elaborated a project for a 
bilateral treaty on this subject; also that the Sixth Pan American Conference, 
Havana, 1928, adopted a multilateral convention, ratified by at least 15 of 
the 21 States. The United States, because of federal limitations, made a gen- 
eral reservation at the conference, and has not yet ratified. 

In all his writing the author gives particular consideration to the recent 
historic course of jurisprudence and uses very numerous quoted and digested 
statutes and judicial opinions, mostly of France and adjacent States. He 
would not say that unification of this branch of the law is in view, but demon- 


1See review of Fasc. I in this Journat, Vol. 28 (1934), p. 204. 
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strates that practical inter-relations and friendly understanding are having 
very important developments. Frank E. HINCKLEY 


Flughafenrecht. By Adalbert von Unruh. (K@6nigsberg and Berlin: Ost- 
Europa-Verlag, 1934. pp. viii, 230. Rm. 10.50.) The field of foreign air- 
port law has been enriched by the present volume. Those readers interested 
in this important and fast-growing division of aéronautical law, and qualified 
with a reading knowledge of German, will find a perusal of this book both 
interesting and illuminating. With characteristic German logic and thor- 
oughness the treatise consists of a brief introduction, two principal parts and 
a conclusion. Part One deals with German airport law and includes five 
chapters discussing such subjects as: (1) Historical Background and Origin; 
(2) Varieties of Landing Facilities under German Laws; (3) The Public Air- 
port as a Public Undertaking; (4) The Rise of Public Airport Management; 
(5) The Utilization of Public Airports. Part Two deals with foreign airport 
organization, showing the evolution of airport organization in Italy, France, 
Spain, The Netherlands, Switzerland, England, and the United States. This 
final chapter on American airport organization will be of special interest to 
our readers because it emphasizes the outstanding contrasts with the Euro- 
pean systems due largely to the division of our regulatory authority between 
the Federal and State Governments. The conclusion discusses certain in- 
ferences of legal policy based on the various national systems considered. 
The utility of the book is enhanced by the full and frequent annotations and 
citations to local, national, and international regulations and decisions. The 
timeliness and significance of the book as a contribution to this special field 
is evidenced by the latest figures of the Department of Commerce showing a 
total of 2,353 airports and landing fields in the United States as of December 


1, 1935, of which 734 are municipal airports. Howarp S. LeRoy 


Documents on International Affairs, 1934. Edited by John W. Wheeler- 
Bennett and Stephen Heald. (London: Humphrey Milford; New York: 
Oxford University Press, 1935. pp. xvi, 546. $10.00.) This volume, to- 
gether with the annual Survey of International Affairs, has become such an 
accepted and expected part of the annual literature on international affairs 
that there is little the reviewer can say about it that has not already been said 
by others in the past, save to indicate the nature of its contents. The present 
volume includes 120 pages on the League of Nations, principally concerned 
with the Saar Plebiscite, the entry of the U.S.S.R. into the League, and the 
U.S.A. into the Labour Organization; 68 pages on disarmament and security, 
which indicate the turn from the failure in disarmament to the search for se- 
curity in pacts and alliances; 77 pages on war debts and monetary policy ; 235 
pages of contemporary world history as told by the documents and speeches re- 
lating to the countries of Europe, America, the Near and Middle East and the 
Far East; and a forty-page chronology of treaties and conventions. One is im- 
pressed by two facts about this collection: the first, that it contains nothing 
relating to South America, not even the Chaco; the second, that Abyssinia, in 
1934, seemed to be terra incognita even to Signor Mussolini, as far as diplo- 
matic correspondence or references are concerned. The volume is, of course, 
indispensable to students of international affairs, and is, as one might expect, 
gradually growing larger. N. A. MacKenzie 


World Economic Survey, 1934-85. Economic Intelligence Service, League 
of Nations. (Geneva: League of Nations; New York: World Peace Founda- 
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tion, 1935. pp. 300. $2.00.) This fourth among the annual surveys of 
world economic conditions published by the Economic Intelligence Service 
of the League of Nations was written by J. B. Condliffe. Prepared rather 
for the lay reader than the expert, it presents an invaluable review of facts 
which are essential for an understanding of current international politics. 
After a brief summary of the chief trends of the year, it carefully analyzes 
developments for 1934-35 in the following realms: prices, agriculture, in- 
dustry, labor, international trade and credit. At a time when public atten- 
tion has centered so continuously on the political activities of the League of 
Nations, the publication of this document is silent testimony to that portion 
of the League’s work which concerns itself with the underlying causes of 
political strife. To the student the centralized collection and analysis of 
world-wide data in this form constitutes an important step toward the 
understanding of the social process. WALTER H. C. LavEs 
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